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COMPLETE CORPORATE OUTFITS 








SEND FOR 
COMPLETE 
CATALOG 


se 


Outfit No. 21 
$15.00 
Illustrated 








00 
OUTFIT +] 5 
No. 21 Black Set 


OUTFIT $1 6” 
No. 1 Black and Red Set 


0 
OUTFIT +] 9° 
No. 3 Black and Red Set 


OUTFIT +21 - 
No. 5 Black and Red Set 


3 Ring Minute Book, 


50 Blank Sheets 

Book of 25 Litho Certificates 
Name and Capitalization Printed 
Stock & Transfer Ledger, 
Corporate Desk Seal 


Durable Cardboard Box 


No. 22 Same Set with 


3 Ring Minute Book, 


50 Blank Sheets 

Book of 25 Litho Certificates 
Name and Capitalization Printed 
Stock & Transfer Ledger, 
Corporate Desk Seal 

Durable Cardboard Box 


No. 2 Same Set with 


3 Ring Metal-Hinged Minute 
Book. 100 Blank Sheets 

Book of 25 Litho Certificates 
Name and Capitalization Printed 
Stock & Transfer Ledger, 
Corporate Desk Seal 


Durable Cardboard Box 


No. 4b Same Set with 


Heavy Rod Style Minute 
Book, 100 Blank Sheets 


Book of 25 Li 


Name and Capital 


tho Certificates 
ization Printed 


Stock & Transfer Ledger, 
Corporate Desk Seal 


Durable Cardboard Box 


No. 6 Same Set with 


Printed Minutes Printed Minutes Printed Minutes Printed Minutes 







































and By Laws........ $1600 end: By Laws. s.0.0:00% $1700 and ‘By Dawsiisecsa $2000 and By Laws........ $2300 
Gold Letter name on all 3 books.........ccccccccccccvcccccecs extra $1.00 
OPTIONAL Pocket Seal: instead of Desk Seal... «.<s060.60:05.06.0:0000ws,0i8eis-ec0e% extra 1.25 


Steel File, r Hinged Lid Style A instead of Cardboard...extra 5.75 
Brown Cloth Drawer File instead of Cardboard................ extra 2.00 


Additional Certificates 


Pull-Drawer Style B ¢ 


EXTRAS— 


7 cents each. 





BOND REGISTERS POCKET SEAL $7.25 


Bond Registers, bound black cloth, 
red back and corners, indexed in front 


of book A-Z. 


SPECIAL CERTIFICATES 
Preference clauses, etc., under 200 words, 1 or 2 classes 
stock, 50 certificates apportioned amongst classes—Ord- 
ered without complete outfit $18.50. With complete out- 
fit, add to price of outfit $12.00. Add $1.50 for each 100 


100 name bond register...$ 6.25 —_ or — gg 200. Each additional class $2.00. 
200 name bond register... 8.00 ne ee 

300 name bond register... 10.00 WHEN ORDERING 

500 name bond register... 12.50 (Postage prepaid if remittance is sent with order) 


Print Corporate Name exactly as on Certificate of In- 
corporation, Give State and Year of incorporation; No. 


BONDS 





% : : of shares...... Ter. eee Capital Stock 
Consult us—we can aid you with speci- RE Se If stock is without par value specify total 
. sata sais, maeaiaiieds she - amount of Shares.......... Is stock Full Paid and Non- 
mens of various types of Debentures — assessable?.......... Certificates signed by President 
eo: | ee $40.00 and up ANG ee eee ee eee eee e eee e ence eee? 








..... Our new idea for a complete outfit in 1 book. ... NOW AVAILABLE 


“CORP-KIT" CONTAINS: @ 20 CERTIFICATES @ MINUTE SHEETS @ TRANSFER SHEETS @ INDEX 
@ SUPPLIED IN ATTRACTIVE SLIP-CASE—SEAL INDIVIDUALLY BOXED 


TO ORDER SELECT MINUTE BOOK FROM ABOVE OUTFITS SIMILARLY PRICED—CATALOG On REQUEST 


ASK FOR: samrtes—rrices 


@ LEGAL PAPERS @ COVERS 
@ WILL COVERS & ENVELOPES 
@ DOCKET SHEETS 





REGULAR OUTFITS, “CORP-KITS," 

RUSHED TO YOU BY MAIL ON 

SAME BUSINESS DAY ORDER IS RECEIVED 
(Specially Printed Certificates Require More Time) 








43 Park Place, New York 7, N. Y. 
BEekman 3-3037 
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Many Uhings AVE OUG'S os. 


and CUI'S alone. 


Gwe of these are cur signature, 
Jawyers Title Insurance @rporation 


eh 


and cur trademark. Balh 
Lhvough the years they have tecome the em=— aes 
llems of gualitly tn the tlle tnsurance industry. 


Whevevenand whenever tlle trnsuvancets weguered, 
cnvestors tock fr these two characteristics —the 
segnature and trademark thal vefiresent the tlle 
company known te be reliable tn feifermanee, | 
respected f? tnlegrity —Croadest tn expertence. ! 


Ways lock for these segues of yualily. 





Jawyers Title Insurance Grporation 7 "gie 






4 NATIONAL TITLE DIVISION OFFICES, 39 BRANCH OFFICES, 250 AGENCIES AND 13,500 APPROVED ame > ) 
ATTORNEYS ARE LOCATED THROUGHOUT THE OPERATING TERRITORY 


Home Office ~ Richmond. Virginia t: 

Ee 

TITLES INSURED THROUGHOUT 43 STATES, THE DISTRICT OF COLUMBIA, HAWAII, PUERTO RICO, AND =-F-; ae 
THE PROVINCES OF ALBERTA, ONTARIO AND QUEBEC, CANADA. 4 fi 
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Ross L. Malone 


Law Day, U.S.A....The Association and Its Publications... The 
Practical Lawyer . . . The Inter-American Bar Association 


Law Day, U.S.A. 

The preparations for the observance 
of Law Day, U.S.A., on May 1 are 
progressing extremely well. The proc- 
lamation of President Eisenhower 
designating May 1, 1959, as the second 
Law Day was released on January 1. 
Direction of the Law Day effort inso- 
far as the Headquarters staff is con- 
cerned is handled by Don Hyndman, 
our able Director of Public Relations, 
and his efficient staff. The excellent 
Information and Program Manual 
prepared under Mr. Hyndman’s direc- 
tion has been distributed to all state 
and local bar associations, and is to 
be followed by a Speaker’s Manual, 
which will have been distributed prior 
to publication of this issue of the 
JourNnAL. All indications are that bar 
associations throughout the country 
are already planning observances on 
a scale which will exceed even the out- 
standing record of last year. 

The American Heritage Foundation 
is actively assisting the Association in 
connection with the publicity aspects 
of the observance. Other organizations 
including the General Federation of 
Women’s Clubs and the United States 
Junior Chamber of Commerce have 
expressed interest in participating in 
the national effort. 


President Eisenhower, in his procla- 
mation, said: 


I especially urge the legal profession, 
the schools and educational institutions 
and all media of public information to 
take the lead in sponsoring and par- 
ticipating in appropriate observances 
throughout the Nation. 


The primary responsibility for ob- 
servance of Law Day is ours. Every 
state and local bar association in the 


United States should have a Law Day 


Committee actively functioning at this 
time, working out the plans for Law 
Day observances by the public, in the 
schools and in the courts. This will be 
the greatest united effort ever under- 
taken by the lawyers of the United 
States. The national publicity will be 
such that the citizens of any community 
in which no Law Day ceremonies are 
planned will be asking, “What’s wrong 
Don’t let this 
happen to your association. 


with our lawyers?” 


The Association and 
Its Publications 

The American Bar Association to- 
day has eighteen Sections, thirty-six 
Special Standing 
Committees. The range of the interests 


and twenty-eight 
of the Association extend from matters 
solely affecting the legal profession to 
the far greater field of activity affecting 
the interest of the public at large. 

It is quite understandable that as 
the work of the various Sections and 
Committees progresses, they seek to 
increase the effectiveness of their work, 
and the benefit accruing to the profes- 
sion, through printing and distribution 
of reports, periodicals and publications 
of other types. In addition, publica- 
tions provide the principal means of 
communication between the Associa- 
tion and its members. It is not sur- 
prising, therefore, that a very sub- 
stantial portion of the income of the 
Association is expended in the printing 
and distribution of publications of 
various types. There is, however, a 
companion danger that unwise growth, 
overlapping and duplications may re- 
sult from the activities of the Associ- 
ation and its various Committees and 
Sections. We must be constantly on our 
guard to insure both economy and 
efficiency in our publications. 











Our very efficient Controller, Mr. 
Noble Stephens, advises me that the 
Association spent $466,720.82 on pub- 


lications during the twelve-month 
period ended October 31, 1958. This 
was 31 per cent of the total expendi- 
tures of the Association. 


The largest single item in this total 
is for the publication of the AMERICAN 
Bar AssociaTION JouRNAL. Article II, 
Section 1 of the By-Laws of the Asso- 
ciation provides that the annual dues 
of members of the Association “shall 
include the individual subscription of 
the member to the AMERICAN Bar 
ASSOCIATION JOURNAL which is $2.50 
per year”. This amount is credited 
annually to the JoURNAL from the dues 
of each member, and on the basis of 
a membership of 95,000 aggregates 
$237,500. The remaining expenditures 
for publications are divided between 
Section and Committee publications, 
the American Bar News, the Coordi- 
nator, the Annual Report and the many 
other publications resulting from the 
activities of the Association. 


Recognizing the need for supervision 
of such a variety of publications, the 
House of Delegates many years ago 
created the Standing Committee on 
Publications, which consists of three 
members and is charged with the 
following responsibility: 


This Committee shall study all prob- 
lems relating to Association publica- 
tions, printing and printing costs, and 
shall make recommendations with re- 
spect to what publications shall be 
issued and the form, extent, cost and 
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distribution thereof, to the end that 
the Association may make the most 
effective use of funds expended for 
publications. 


On assuming office, I recommended 
to the Board of Governors that the 
Committee on Publications be requested 
to make a comprehensive study of all 
Association publications, designed to 
disclose the extent to which the Asso- 
ciation and its members are “getting 
their money’s worth” from the funds 
annually being expended for various 
Association publications. The Board 
of Governors acted favorably upon the 
recommendation, and the study is now 
under way under the direction of Paul 
F. Hannah, of Waltham, Massachusetts, 
who is Chairman of the Standing 
Committee on Publications. 


Fortunately, the Committee will have 
the active assistance of Clement F. 
Robinson, of Brunswick, Maine, one 
of the deans of the Association and 
the long-time Chairman of the Stand- 
ing Committee on Publications until 
his retirement this year at his own 
suggestion. Typical of his interest in 
the work of this Committee, Mr. 
Robinson prepared and delivered to 
his successor a comprehensive history 
of the activities of the Committee 
throughout the nine years that he had 
served as Chairman. This unique vol- 
ume will be of great value to future 
committees studying the publications 
of the Association. 

It is anticipated that the report to 
result from the survey now in progress 
will suggest answers to the following 
questions which must be of continuing 
concern to the Association: 

(1) Is the Association receiving the 
maximum benefit possible from the 
funds expended for Association pub- 
lications? 

(2) Are there publications which 
should be enlarged, eliminated or 
combined? 

(3) Are there economies which 
could be effected that would make our 
publication dollars go farther? 

(4) Do our present publications 
adequately meet the needs of our 
members? 

I am sure Mr. Hannah would wel- 
come the views and suggestions of any 
member of the Association upon any 
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of the foregoing questions or any 
related question within the jurisdiction 
of his Committee. His address is: 
“Paul F. Hannah, Foundry Avenue, 
Waltham, Massachusetts”’. 


The Practical Lawyer 

In 1955, the joint American Law 
Institute—American Bar Association 
Committee on Continuing Legal Edu- 
cation launched a unique publication 
entitled, The Practical Lawyer. This 
publication was designed to comple- 
ment the efforts of the Committee in 
the promotion of continuing legal edu- 
cation and to include only articles 
dealing with “bread and butter” prob- 
lems of practitioners. The quality of 
this publication under the editorship 
of Paul A. Wolkin, of Philadelphia, 
and the enthusiastic reception extended 
to its very practical “how-to-do-it” 
articles have been remarkable. It has 
demonstrated beyond any doubt the 
need of the profession for such a pub- 
lication. As a part of the emphasis 
being placed this year on continuing 
legal education, which has included the 
creation of our own Special Committee 
on Continuing Legal Education and 
the joint sponsorship of the Arden 
House Conference on Continuing Edu- 
cation of the Bar, | have been explor- 
ing the possibility of making The 
Practical Lawyer available to all 
members of the Association. The ideal 
arrangement would be to provide it to 
all members, just as the AMERICAN 
Bar ASSOCIATION JOURNAL is provided, 
but the funds required are not avail- 
able. The present subscription price of 
The Practical Lawyer is $8.00 per year. 
Even though a unit cost of approxi- 
mately $2.00 per year could be obtained 
by the increase in circulation, the funds 
which would be required cannot be 
made available from present Associ- 
ation revenues. Various possibilities 
have been considered in this connec- 
tion, including: 


(a) That the dues be increased to 
cover the cost of providing The Prac- 
tical Lawyer to all members of the 
Association; 


(b) That an item be included on the 
dues notice whereby each member 
interested in receiving The Practical 
Lawyer could so indicate and add to 


his dues the amount required for a 
subscription. Should this be attempted, 
the cost per member, of course, would 
be determined by the number of mem- 
bers who indicated a desire to receive 
The Practical Lawyer. 

(c) That a special arrangement be 
made whereby a preferred subscription 
rate would be available to American 
Bar Association members. 


It would be helpful to officials of 
the Association considering this prob- 
lem to have an expression from the 
membership as to the reaction to these 
suggestions. While I cannot promise 
individual replies to such letters, I 
would appreciate receiving the views 
of any member on the subject, ad- 
dressed to me at the American Bar 
Center. 


The Inter-American 
Bar Association 

In the President’s Page last month, 
I discussed the history and some of the 
current activities of the International 
Bar Association. There is another asso- 
ciation of lawyers in the international 
field which is particularly closely re- 
lated to the American Bar Association 
and in which we long have had a very 
special interest. It is the Inter-Ameri- 
can Bar Association, which was or- 
ganized as a result of action by the 
American Bar Association. The official 
action of our Association approving 
membership in the newly formed Inter- 
American Bar Association was taken 
at the Philadelphia Annual Meeting in 
1940, and in March, 1941, President 
Jacob Lashly led a delegation of ap- 
proximately 160 United States lawyers 
who attended the first conference of 
the Inter-American Bar Association at 
Havana. 

Representatives from nearly all the 
Latin American countries attended this 
memorable meeting at which the 
Colegio de Abogados de la Habana was 
the host Association. Subsequently, nine 
other conferences have been held— 
Rio de Janeiro (1943), Mexico City 
(1944), Santiago, Chile (1945), Lima, 
Peru (1947), Detroit, Michigan 
(1949), Montevideo (1951), Sao 
Paulo (1954), Dallas (1956), and 
Buenos Aires (1957). Between 500 
and 600 lawyers attended each of these 

(Continued on page 271) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar to each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law: Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law: Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JouRNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1953 or before; $8.00 for lawyers admitted between 
1954 and 1956; and $4.00 for lawyers admitted in 1957 or 


later. 


Manuscripts for the Journal 
" The Journat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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American HEADQUARTERS OFFICE: 
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1155 EAST 60th STREET, CHICAGO 37, ILLINOIS. 
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JAMES C. DEZENDORF, Portland 

JOHN G. BUCHANAN, Pittsburgh 

HENRY C. HART, Providence : 
WALTON J. McLEOD, JR., Walterboro 

ALLEN L. AUSTIN, Watertown 

WALTER P. ARMSTRONG, JR., Memphis Le 
DILLON ANDERSON, Houston 
FRANKLIN RITER, Salt Lake City 
DEANE C. DAVIS, Montpelier 

T. MUNFORD BOYD, Charlottesville 
JOSEPH H. GORDON, Tacoma 
ROLLA D. CAMPBELL, Huntington 
CARL B. RIX, Milwaukee 

FRANK E. HAYES, Lander 
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State Tax 
Reports... 





@ State taxation once was easy. The property tax, a 
franchise tax, and a few license taxes made up the picture. 
But now all this is changed. 


New and drastic forms of taxation have been created, 
rates have sky-rocketed, more and still more tax money is 
demanded. Today, as never before, correct, continuing 
tax information is vital to effective, economical business 
management. And not just at return time, but all through 
the year. Tax control must be carefully planned, plans 
constantly revised to match the swift pace of present-day 
tax changes. 


For these basic reasons Tax Men everywhere welcome 
the special assistance of CCH’s State Tax Reports. 


Forty-nine states and the District of Columbia are each 
individually covered by CCH’s State Tax Reports, each 
state the subject of its own reporting unit. Swift, accurate, 
convenient, the informative regular issues of each unit keep 
your tax facts and information constantly up-to-the-minute. 
Coverage includes new laws, amendments, regulations, 
rulings, court and administrative decisions, return and re- 
port forms—in short, everything important or helpful in the 
sound and effective handling of corporate or individual 
state taxes and taxation. 








| COMMERCE CLEARING HOUSE, Inc. 


Send for Your FREE Tax Book ! 


Use this handy coupon to request 
your complimentary copy of “When 
Business Crosses State Tax Lines.” 
Practical, easy to understand, it lays 
out typical state tax angles to be 
considered in every-day tax sitva- 
tions and transactions. 













COMMERCE. CLEARING. HOUSE, INC. 


PUBLISHERS Of TOPICAL LAW ie a | 
/ 


New Yorn 36 Cwicaco 46 
S22 Fittu Ave 4025 W. PETERSON Ave 





WASHINCTON © 
425 13TH STREET N W 


+4025 W. Peterson Ave., Chicago 46, Ill. 


Send us our complimentary copy of “When Business Crosses State 
Tax Lines.” Also send further details about CCH’s swift, depend- 
able STATE TAX REPORTS for our state, for all states — no 
obligation, of course. 


Name & Title 





Firm 





Address 
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Views of Our Readers 








® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





A New Speakers’ Bureau 
for the Association? 

It is time for the American Bar 
Association to take a new look at the 
National Speakers Bureau program and 
see how it can be given more vitality, 
forcefulness and effectiveness, which 
would have a far-reaching effect on 
finding proper solutions to our nation’s 
problems, through a better informed 
public, and result in establishing and 
maintaining better public relations and 
prestige for our Association and the 
legal profession. 

My comments here are not intended 
to reflect unfavorably on any individual 
or committee of the Association. How- 
ever, if these comments and the ques- 
tions raised by them will stimulate 
thought, discussion and constructive 
action on the part of the individual 
members of the legal profession toward 
solving the problems faced by our 
nation, then my purpose will have been 
accomplished. 

I should like to raise some questions 
for individual reflection on this subject 
matter. What is, and what should be, 
the purpose of the National Speakers 
Bureau? Should the seventeen subjects 
listed in the pamphlet distributed by 
the Bureau be broadened by adding 
more subjects? If so, what should be 
added? Should the minimum audience 
requirement of 500 persons be low- 
ered? Do the subjects listed have 
popular appeal to the general public? 
How many subjects on the list appear 
to have enough appeal or inspiration 
to cause you to be willing to take your 
family and spend an evening hearing 
a discussion by a stranger? Is there 


anything constructive to be done to 
make the program more popular and 
more effective? 

It is my own feeling that we should 
broaden considerably the number of 
subjects on which the National Speak- 
ers Bureau would be willing to furnish 
speakers. Subjects should be added 
which have more of a popular appeal 
to the general public. In fact, we 
should have a Speakers Bureau which 
would be willing to furnish a speaker 
on almost any subject which would be 
of interest to dinner clubs, commercial, 
industrial, business, or labor meetings, 
professional organizations, etc. Suitable 
ground rules could be established for 
handling requests and furnishing speak- 
ers so that proper arrangements could 
be made in advance. An organization 
requesting a speaker could suggest a 
subject, and perhaps an alternative 
subject, which they would like to hear 
discussed. These subjects could include 
current events; international problems; 
proposed or pending legislation and its 
effects on the public; problems of 
government; important domestic prob- 
lems; etc.; however, with the under- 
standing that the speaker would discuss 
the problems involved in such subjects 
without engaging in partisan political 
speeches. 

The National Speakers Bureau could 
establish a panel from which it would 
select a voluntary speaker (in the event 
the requesting organization did not 
request a speaker by name based on 
his particular qualifications), who was 
willing to speak on the subject con- 
cerned. A roster could be maintained 
of the speakers who are willing to 
speak on certain subjects, and also of 
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speakers who are willing to devote 
enough time to prepare other subjects 
on a voluntary basis, and after receiv- 
ing sufficient advance notice. (Possibly 
the sixty-day notice now in effect might 
suffice.) A list of the speakers could be 
maintained on an alphabetical system 
or other suitable system. When the first 
speaker was unable to appear, the 
second would be given the opportunity, 
etc. The details of such a program can 
be worked out rather easily if a more 
comprehensive and effective program 
can be brought into existence. 


It occurs to me that the minimum 
audience requirement of 500 persons 
can be lowered to an appropriate figure 
and also possibly a degree of flexibility 
could be added to take care of certain 
situations such as meetings of special- 
ized groups, etc. 

A system, I believe, could be estab- 
lished along the lines indicated and 
still have it understood that each 
speaker furnished by the National 
Speakers Bureau would devote a few 
minutes (perhaps not over five min- 
utes) at the beginning of his speech, 
about the American Bar Association, 
its goals, its work, accomplishments, 
etc. In this manner we could get much 
broader coverage of subjects of interest 
to a much larger segment of our popu- 
lation. We could, at the same time, be 
getting matters of concern to the Amer- 
ican Bar Association brought to the 
attention of larger groups of American 
citizens and I believe my proposals 
would have considerable potential for 
making a better informed general pub- 
lic which is the real basis for making 
a democracy work effectively and 
efficiently. 

I am one of the individuals who 
willingly became a member of the 
National Speakers Bureau when it was 
first established. I want to mention it 
just in case someone suggests that the 
Bureau is already doing the things I 
am here suggesting. During the last 
several months it has been my privilege 
and pleasure to speak to various audi- 
ences on several different subjects, 
some examples of which are as follows: 

Coe College, Cedar Rapids, Iowa, 
subject: “The Age of Reason”; College 
of Law, University of Iowa, Iowa City, 

(Continued on page 222) 
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Take the mike... 


Now-—electronic dictation comes of age 
through McGraw-Edison’s inventive heritage! 


Se 


see how the new M-E VOICEWRITER 
helps you break through the “time-barrier” 


to new success! 


You’ll take the mike . . . dictate . . . and sud- 
denly you'll realize that electronic dictation has 
come of age... that any other dictating method 
is now old-fashioned! 


You'll see how 70 years of experience in office 
correspondence. . . plus McGraw-Edison continu- 
ing research... have made this M-E VoicewRiTER 
the finest dictating instrument ever built. Its 


VOICEWRITER 


A product of Thomas A. Edison Industries, McGraw-Edison Co. 
West Orange, N. J. in Canada: 32 Front St. W., Toronto, Ont, 





features? All you would expect to find in the 
finest . . . and then some! 


Think we’ve exaggerated? We offer you a friendly 
challenge to “take the mike”—see for your- 
self! Contact your nearby Edison VolcEwRITER 
representative now . . . or write us at the address 
below. Once you take the mike . . . your talk will 
be our best sales talk! 


MGRAWE 





EDISON 
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The 
Most Important 
Business Decision 
of Your Life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 

your client runs when he fails to protect 

his business against loss by death . 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 

Plan, this 10-page illustrated booklet is 

written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 





The Prudential 


Insurance Company of America 
Newark, N. J. 


Please send __________ copies of your booklet, “The 
Most Important Business Decision of Your Life” 
to me at this address: 


NAME 
ADDRESS 


10 THOs 
yoo fy, 











CITY 
STATE 
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EASY AS 1-2-3 
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ful as can be... 
“COMPLETE 
PACKAGE” 
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Corporations 











1. Goes Léthogrenhed or Steel-Litho 
tock Certificates Copyright de- 


- colors ... styles to 
all on fine quality stoc The 
handsome Steel-Litho Corti 
cates on 100% No. 1 Rag Paper! 


2. Goes Corporation Record Books brin 
=> all necessary Organizationa 
All have logical precise 
guides to incorporating proce- 
ures. Available with or with- 
out Accounting Forms. Minute 
Books also available. 


3. Corporate Seals ... 
Your leading stationer, corporation out- 


fitter or printer can give you all the de- 
tails on this TIME SAVING . MONEY 


Available through 
your leading 
corporation 
outfitters, stationers 
or printers. 


SAVING CORPORATION PACKAGE. 
For supplier nearest to you call or write 
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42 WEST 61st STREET, CHICAGO 21, ILLINOIS 
53 Park Place, New York 7 66 Berry Street, San Francisco 7, Calif. 
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(Holds Twelve issues) 











$2.25 postpaid 


Check must be mailed 
with order 
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YOUR NAME IN GOLD 70c 
DATE 40c—BOTH FOR $1.00 
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1155 East Sixtieth Street 
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ACADEMY LECTURES ON LIE 
DETECTION: Volume II. Acad- 
emy for Scientific Interrogation. 
Edited by V. A. Leonard, State 
Coll. Washington. 


Here is a book that should be in 
the personal library of everyone 
coneerned with the investigative 
process. New ideas, procedures and 
methods whieh will enable the 
polygraph examiner to improve 
his skills and proficiency. 168 pp., 
(Police Science Series), $5.75. 
Volume I also available at $3.75. 


NEW BOOKS FOR ATTORNEYS. . . . Published in 1958 


PRIVILEGED COMMUNICA- 
TIONS BETWEEN PHYSICIAN 
AND PATIENT by Clinton De- 
Witt, Western Reserve Univ. 

The confidential physician-patient- 
relationship-privilege penetrates 
perhaps 90¢¢ of all litigated cases. 
Derived from a 30-year experience 
in trial and appellate courts, this 
book provides full and compre- 
hensive knowledge of the statute. 


348 pp., $11.50. 















AN INTRODUCTION TO TOOL 
MARKS, FIREARMS AND THE 
STRIAGRAPH by John E. Davis, 
Oakland Police Dept., Califor- 


nia. 


For the first time in book form 
a consideration of micro-contour 
analysis in eriminalisties with 
emphasis upon the Striagraph 
and a diseussion of the po- 
tential value of the many identifi- 
eation features revealed through 
its application. 302 pp., 145 il., 
(Police Science Series), $8.50. 





FIELD INTERROGATION by 
Allen P. Bristow, Los Angeles 
County Sheriff’s Dept. 

The description of methods and 
techniques used to select subjects 
for field interrogation, to observe 
and recognize criminal traits, and 
to evaluate documents of identifi- 
eation will help you in your every 


day work. 116 pp., 34 il., $3.75. 


COURTROOM MEDICINE com- 
piled and edited by Marshall 
Houts, Member of the Tennes- 
see and Minnesota Bars. 


If vou want a basie anatomical 
approach to medical subjects, di- 
agnosis, causation, treatment, and 
prognosis, here is the book for you. 
Written by doctors in language 
a layman can understand, amply 
illustrated. 544 pp., 247 il., 13 
tables. $14.00. 














CRIME AND THE SEXUAL 
PSYCHOPATH by J. Paul de 
River, Los Angeles. 

For truth and facts, backed by 
long personal experience and 
abundant, pertinent case histories 
of incredible conditions and situa- 
tions, consult this truly scientific 


work. 384 pp., 22 il., $6.75. 





FROM ARREST TO RELEASE 
by Marshall Houts. 


Attorneys will find here an in- 
valuable description of the proe- 
esses of criminal justice as they 
operate in actual practice. Con- 
cise, easy to read, not loaded down 
with elaborate footnotes or case 
citations. 256 pp., 5 il., $5.75. 





ANTISOCIAL OR CRIMINAL 
ACTS AND HYPNOSIS by Paul 
J. Reiter, Univ. Copenhagen. 


A life study of a hardened gang- 
ster hypnotizer and his subject in 
a ease history that fascinates and 
repels. Descriptions, searching ex- 
aminations, techniques, and tests. 


220 pp., $11.25. 
















SOURCEBOOK ON PROBA- 
TION, PAROLE, AND PAR- 
DONS by Charles L. Newman, 
Florida State Univ. 

An outstanding array of authors 
SHOW HOW parole can material- 
ly aid police service when proper 
relations prevail between the two 


services. Definitely oriented to 
practice. 348 pp., $7.50. 





TO BE PUBLISHED IN 1959 


EVIDENTIAL DOCUMENTS by James V. P. Con- 
way, Post Office Dept., San Francisco. 


An expert questioned document analyst presents the 
first book in evidential documents specifically pre- 
pared to meet the practical needs of law enforcement 
personnel at the investigation, administration, and 
prosecution levels. Systematic, reliable! 

March °59. 


THE ESSENTIALS OF FORENSIC MEDICINE by 
C. J. Polson, Professor of Forensic Medicine, Univ. 
of Leeds. 


A reliable and up-to-date account of forensie medi- 
cine in a readable form acceptable to medical and lay 
readers alike. Consult with confidence this complete 
manual of current forensic medical practice. 

March °59. 





THE LAW OF MEDICAL PRACTICE by Burke 
Shartel and Marcus L. Plant, both of Univ. Mich- 
igan Law School. 


Every lawyer who has medicolegal problems will find 

this book a tremendous time-saver in legal research. 

Contains ready reference to pertinent A.L.R. col- 

lections of cases and to treatment of each particular 

Subject by text writers and law review commentators. 
May ’59. 


ARREST, SEARCH AND SEIZURE: A Handbook 
by Howard M. Smith, Office of State’s Attorney, 
Cambridge, Maryland. 


Here is a handbook compiled specifically as a guide 
to laws affecting every-day problems of arresting vio- 
lators, searching premises, and seizing contraband. 
Discussions based on decisions handed down by the 
Court of Appeals of Maryland. ‘‘ A book small enough 
for busy people to read.’’ March °59. 








CHARLES C THOMAS °@ PUBLISHER © 301-327 East Lawrence Avenue ® SPRINGFIELD ® ILLINOIS 
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Authoritative reference books 
| for the busy lawyer... 


Montgomery's 
FEDERAL TAXES 


Edited by PHILIP BARDES, CPA; JAMES 
J. MAHON, jr., CPA; JOHN McCUL- 
LOUGH, CPA; and MARK E. RICHARD- 
SON, CPA—Partners, Lybrand, Ross Bros. 
& Montgomery. 


37th Edition of this standard guide applies com- 
posite judgment of top tax experts and account- 
ing practitioners to today’s tax problems. 
Citations provide instant reference to cases, 
Treasury rulings, regulations, Code. Itemized 
tax planning opportunities show how to earn 
exemptions, effect long- and short-term savings. 
52 Contributing Tax Specialists. “The defini- 
tive handbook on the  subject.’’—Banking. 
BEE BD. 005.000.005.000 000%n beens re ape $25 


CORPORATE 
REORGANIZATIONS 


ROBERT S. HOLZMAN 


This definitive volume explains the sections of 
the Revenue Code affecting corporate reorgani- 
zations. It gives the requirements for tax pro- 
tection, tells what the courts will and will not 
sanction, presents checklists of steps to take 
before and after reorganization. Fully dis- 
cusses tax-free reorganization procedures. “‘Re- 
alistic and practical . . .”—Taxes. 2nd Ed., 
ee | Ee eee ee $15 


The MONEY MARKET 
and ITS INSTITUTIONS 


MARCUS NADLER, SIPA HELLER, 
and SAMUEL S. SHIPMAN 


An authoritative explanation of the powers of 
the monetary authorities and the mechanism of 
creating bank reserves and deposits. Book eval- 
uates the statements and statistical data issued 
by governmental agencies and private organi- 
zations; analyzes credit, debt management pol- 
icies of Federal Reserve and Treasury. “. . 
the last word on the modern money market 
—Journalof Commerce. 32 tables; 323 pp. $6 


BANK CREDITS 
and ACCEPTANCES 


WILBERT WARD; and HENRY HARFIELD, 
Member, The New York Bar 


The only book on financing devices in relation 
to trade transactions under international prac- 
tice and American law. Thoroughly revised 
Fourth Edition emphasizes fundamentals of 
sight and acceptance credits; covers latest in- 
ternational commercial credit regulations in 
full. “. . . indispensable.’’—-The Accountants’ 
RRS RO AUS: PEE DR. osc cious se sndeimoncd $7 


resesUSE THIS COUPON TO ORDER! «=== 
Please send books checked below: 
() Montgomery's Federal Taxes, 37th 


” 


il OO OE OI esos viiccee vik $25.00 
(0 Corporate Reorganizations, 2nd 
Ed., Rev. Print., Holzman......... 15.00 


(J The Money Market and Its Insti- 
tutions, Nadler et al........... 


0 Bank Credits and Acceptances, 


4th Ed., Ward-Harfield.......... 7.00 
0 Check enclosed 0 Send C.O.D. 
DC Bill Firm 0 Bill me 
PO SKA See sGdee ens cn buns cemecwane & 
i cilckpastusccdescaouee eypew 
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Iowa, subject: “Challenges of an Army 
Lawyer”; a Lions Club dinner, subject: 
“Civil Defense”; and a luncheon at 
The Shrine Temple, Washington, D. C., 
subject: “The Fifth Amendment and 
Its Use in Congressional Investiga- 
tions”. I have also given lectures to 
different groups of doctors and nurses 
on various medico-legal subjects, and 
have been interviewed in a news pro- 
gram on a major TV channel. On these 
occasions I was introduced as a law- 
yer, who, in addition to his regular 
duties, is active in the work of the 
American Bar Association. 


None of the invitations to take part 
in any of the aforementioned programs 
came from, or had any connection 
with, the National Speakers Bureau. 
I merely mention these matters as ex- 
amples of subjects in which there is 
considerable public interest and I am 
sure a lot of other members of the 
American Bar Association have had 
similar experiences. 


Why not use the abilities of the 
members of the legal profession to in- 
form the general public better and as 
a means of seeking proper solutions to 
the problems we face as citizens and 
as a nation? In recent months great 
emphasis has been placed on training 
more scientists in this country. Train- 
ing scientists, of course, is important, 
but everyone is not qualified to be a 
scientist and neither is a scientist, as 
such, necessarily qualified to be a 
leader in other fields. We have men 
who can smash the atom, but where 
can we find men who can solve the 
problems of international affairs, edu- 
cation, inflation, unemployment, broken 


-homes, juvenile delinquency, crowded 


prisons, increasing crime rates, mental 
diseases, and other problems of govern- 
ment and society in general? 
Historically, and in consonance with 
the traditions of our great American 
heritage, members of the legal pro- 
fession have furnished the leadership 
and guidance so essential for arriving 
at proper solutions to the problems 
faced by our nation. There is a great 
need for the highest type of leadership 
now if our democratic way of life and 
the Free World are°to survive. Great 
responsibility rests upon the legal pro- 


fession to furnish the necessary leader- 
ship. I commend these matters to the 
members of the American Bar Associ- 
ation for consideration and action. It 
occurs to me that the National Speakers 
Bureau, through proper foresight, or- 
ganization, planning, initiative and 
forthright action, can furnish an effec- 
tive means for our profession to carry 
out its great responsibilities to our 
nation and to the Free World. The 
main purpose of such a program should 
be to have a better informed general 
public which is the greatest defense of 
our democratic institutions and proces- 
ses against the threats of Communistic 
propaganda and subversion. 


By the adoption of such a program 
we will be, at the same time, earning 
what will naturally flow from such a 
worthwhile project, better public re- 
lations and increased prestige in public 
opinion, for the American Bar Associ- 
ation and the legal profession. 

Will the legal profession meet the 
challenge to furnish the necessary 
leadership? My answer is: We must 
not fail. 

RayMonb CowarD 
Colonel, J.A.G.C., U.S.A. 
Washington, D. C. 


[Epiror’s Note: We certainly agree 
that the more interest that can be 
generated in the National Speakers 
Bureau the better. However, it may be 
that Colonel Coward is not aware of 
the extent to which the services of the 
Bureau have been used. The last report 
of the Committee on Public Relations 
stated that speakers had been supplied 
for thirty-two laymen’s organizations, 
and that members of the Bureau had 
made various other appearances not 
reported to headquarters. 


[Several of the specific suggestions 
made by Colonel Coward have previ- 
ously been put into effect. The Bureau 
no longer adheres to the 500 minimum 
audience requirement. While the liter- 
ature lists seventeen speech topics, they 
are intentionally broad enough to em- 
brace almost any subject relating to 
lawyers or courts. It should be borne 
in mind that the Bureau is de- 
signed to make Bench and Bar 
speakers available for appearances be- 


(Continued on page 224) 
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of a satellite 


Two Bell inventions, the Transistor and the Solar Battery, still work perfectly in the first Vanguard satellite, in orbit since March 17, 1958. 


An astonishing amount of equipment 
can be packed into an artificial earth 
satellite. There are devices to measure 
the temperatures of outer space, for 
example, and determine meteorite 
density, or cosmic ray activity. 

Then there are also two small but 
powerful radios equipped with tran- 
sistors—the tiny amplifiers invented at 
Bell Telephone Laboratories—and 
batteries to power them. 


In the Vanguard satellite, shown 
in the picture above, all of this equip- 
ment is in the cylindrical core. 


Miniaturization—still a new word— 
is the reason why small satellites can 
do big jobs. Hundreds of pounds of 
equipment have been reduced in size, 
or “miniaturized,” to weigh only a few 
pounds, and take up little room. 


The transistor is a good example of 
this. About the size of a lima bean, 
it can do the job of a vacuum tube 
fifty times larger. It needs so little 
power that very small batteries can 
be used. And it’s rugged. 

The qualities that make the use of 
transistors imperative in satellites are 


also used to advantage in more and 
more new telephone equipment. For 
example, transistors now help millions 
of telephone customers to dial their 
own long distance calls directly. And 
those who are hard of hearing can 
order transistor-equipped telephones 
with adjustable volume control. 


Small as it is, the transistor has al- 
ready won a big place for itself, and 
has an even bigger future . . . in the 
heart of many a satellite yet to orbit, 
and in the heart of tomorrow’s better 
telephone service. 


BELL TELEPHONE SYSTEM 
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GET ALL THREE ... SEE YOUR LOCAL TRAVELERS AGENT OR BROKER 


THE TRAVELERS 


INSURANCE COMPANIES, HARTFORD 15, CONNECTICUT 
All forms of personal and business insurance including 
Life ¢ Accident ¢ Group ¢ Fire ¢ Marine ¢ Automobile ¢ Casualty ¢ Bonds 
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fore large national or regional meet- 
ings of laymen’s groups, and not to 
compete with existing bar association 
speakers’ bureaus for local meetings. 
Also its aim is to increase public un- 
derstanding of the functions of lawyers 
and courts. If the subject matter were 
broadened to cover any or all current 
controversial subjects, on many of 
which the Association has taken no 
official position, the result could be 
confusion and embarrassment for the 
Association. 

[In the last analysis, we think the 
biggest single deterrent to the wider 
use of the Bureau’s services is that 
of paying speakers’ expenses. Even 
though no honorarium is expected, 
many small organizations are unwill- 
ing or unable to invite a speaker from 
some distance and absorb his expenses. ] 


Juries Are Selected 

by Outmoded Procedures 
Reference is made to your editorial 

entitled “Twelve Good Men and 
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Women” (44 AMERICAN Bar ASSOCI- 
ATION JOURNAL 960) wherein my views 
on trial by jury are brought to an 
evaluative concern. It is extremely 
unfortunate that the writer of the 
editorial did not read the original 
presentation which appeared in 46 
Journal of Criminal Law, Criminology, 
and Police Science 4 (November- 
December, 1955). If he had done so, 
he would well have realized the degree 
to which the statements made were 
taken out of context from the original 
source. 


There is no doubt that trial by jury 
has come out of the judicial develop- 
ments starting in the thirteenth cen- 
tury. There is no doubt likewise that 
there are those today who approach 
the task of serving on a jury as part 
of a public responsibility and attempt, 
perhaps as Mr. Clarence K. Streit 
points out in his warm article [44 
A.B.A.J. 950], to do a good job. How- 
ever, one can not assume that a system 
works well because one individual has 
found it to work well, nor is a system, 


such as the political nature of our judi- 
ciary, necessarily bad because a single 
individual usurps the power of his 
office and responds to the patronage re- 
sponsibilities inherent in our political 
setup. The original material made no 
suggestion whatsoever that innocence 
or guilt be decided by a single judge. 
Rather, the suggestion is made: “If it 
must be that the technique of trial by 


> jury is to be maintained, the legal 
| profession might well consider the in- 
| troduction of new techniques in the 
» selection of jurors.” 


Query: What attempt has the legal 
profession made to improve upon the 
selection of jurors? Perhaps some clue 
to this can be found in the springing 
up of investigation services for the 
legal profession which provide that 
counsel with minute social information 
regarding the juror so that these biases 
and viewpoints, which are fairly char- 
acteristic of classes and social types 
can be used as a basis for prejudice 
and in the presentation of evidence. 
Perhaps this represents progress! Per- 
haps also it suggests that lawyers, 
leaning upon the frailities of those who 
are selected for jury duty, are abusing 
a system which has not only potenti- 
alities for the fulfillment of the spirit 
of justice, but also the removal of 
tyranny from the hands of a single in- 
dividual. There are few students of law 
who would not recall the valiant jurors 
in Bushell’s case (1670, Vaughan’s 
Rep. 135) who, in spite of very brutal 
treatment by the court, persisted in 
acquitting the Quakers, Penn and 
Mead, establishing the independence 
of the jury, and the principle that 
merely to find a verdict contrary to 
the direction of the court or to the 
evidence ought not to expose the jury 
to penalties. Though the essential valor 
of Bushell and his fellows may have 
lain as much in the opposition they 
offered to judicial coercion as in the 
assistance they gave to the Quaker 
cause, the case is proof that the mere 
existence of a jury as part of the court 
is capable of producing a result un- 
expected by the judges. 

Not long ago, I received a letter 
from a distinguished member of the 
Bar which said, in substance, “When 
I have a good case, I do not need a 

(Continued on page 226) 
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(Continued from page 224) 

jury; but when my case is weak, then 
my only salvation is a jury whose 
sympathy or prejudice (as the case 
may be) can be aroused for the benefit 
of my client.” A sad commentary on 
the nature of justice. Query: What 
ethical responsibility does the member 
of the legal profession have to the ad- 
ministration of justice? Is it the func- 
tion of the defendant’s counsel to 
achieve an acquittal regardless of all? 
Should justice be the blind-folded lady, 
or should she carry, rather, the tools 
which provide her with a capacity for 
analysis of the material presented to 
her? Are jurors without training in 
the law capable of making such evalu- 
ations? Does sentiment cloud reason? 

There are few among us who would 
deny that juries can be, and are, prej- 
udiced. I need not burden you with a 
list of citations of sound empirical re- 
search which would support this con- 
tention. Nor would I disagree with 
the findings of a Gallup poll which 
suggests that by a wide margin, Ameri- 
cans would prefer to be tried by jury 
if suddenly confronted with a civil 
action or accused of a minor crime. 
But I wonder, whether the same results 
would obtain should the same indi- 
viduals be confronted with a major 
crime, where perhaps their lives are 
at stake? 

May I burden you, sir, with the 
recollection that jury trials have to a 
large extent been eliminated from the 
sacred halls of justice from which the 
system of trial by jury originally 
sprang. This is true not only in cases 
of criminal prosecution, but of civil 
cases as well. The Chief Justice of the 
Alberta Supreme Court has written 
that jury cases are had in no more 
than one civil trial a year in that 
province, and that (in 1956) they had 
not had one case for three or four 
years. Ninety per cent of criminal 
work is done by the judge alone. 
Query: Has the system of jurispru- 
dence been so altered in the American 
setting, or are our judges so derelict 
in their performance that we continue 
to be dependent upon the jury system 
while elsewhere in the English-speaking 
world it has been eliminated? This 
leaves much room for thought—sound 
thought as to the meaning and re- 
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sponsibility of the members of the Bar 
to the administration of justice. 

Again, do members of the Bar as- 
sume their responsibility to the fulfill- 
ment and goals of justice? In the 
medical profession, certainly as old 
and as honorable as the law profession, 
members are expected to provide clini- 
cal service without cost to the hospitals 
in return for the privilege of using 
those institutions. But what service 
does the lawyer offer the court which 
serves as the arena for his combat and 
the basis of his livelihood? True, some 
free services defending impecunious 
clients are provided. But could not a 
system be developed whereby jurors 
would be selected from among a 
rotating panel of members of the Bar? 
Certainly there would be no need for 
the perpetuation of histrionics which 
we so frequently find. Moreover, there 
would be, hopefully, a clear under- 
standing of the issues at law, which 
essentially are the bases for litigation. 
Emotionality and sentimentality, the 
bane of sound thinking, would be 
placed in their proper perspective. 
This perhaps is a radical proposal. 
But it certainly is counter to the cur- 
rent trend which appears to be operat- 
ing whereby one seeks members of a 
jury who can be swayed either in favor 
of the plaintiff or the defendant, rather 
than on the basis of the individual’s 
capacity to examine the issues and 
facts and come up with a decision 
which is based upon issues, facts and 
the law. 

Cuar_es L, NEWMAN 


The Florida State University 
School of Social Welfare 
Tallahassee, Florida 


The Law 
and Sonic Boom 

I was interested to read an article in 
your issue of March, 1958, entitled, 
“Sonic Boom, A New Legal Problem”, 
by Allen J. Roth. He has carefully 
analyzed the legal implications of su- 
personic flights and the resultant dam- 
age that may be caused by shock vibra- 
tions to person and property. 

This may indeed be considered as a 
new and interesting problem in the law 
of torts, and peculiar not only to the 
United States of America but to every 
country in future which may hazard 
test operations of supersonic flights. 


In this regard I have one hope how- 
ever, that the problem to countries in 
future, other than the U.S.A. may not 
be so difficult of solution because you 
will have established already preced- 
ents in your country and the decisions 
of your courts can with advantage be 
applied and followed wherever neces- 
sary. 

It looks to me that in cases of this 
type one thing that requires to be 
conclusively proved just as in any 
other case of damage is the nearness 
and the directness of the damage, di- 
rectness between the shock waves, their 
impact and the injury; the causal con- 
nection between the two is to be estab- 
lished affirmatively. 

As Mr. Roth says in the concluding 
portion of his article, for a plaintiff to 
succeed in these cases the difficulties 
are not few. The cases are beyond the 
means of an ordinary litigant not only 
because there will be no direct eye 
witnesses who will testify to the oc- 
currence but also as the defendant in 
most cases is the United States Govern- 
ment. Only experts can give evidence 
who may demand fabulous fees. 

It is too early to predict however, 
the future developments in this regard, 
but the problem is not free from doubt 
even to the senior, experienced legal 
hands. It also strikes me now, that 
correlated to this problem, the question 
of space sovereignty must needs be con- 
sidered with the advent of space flights. 

Every scientific advancement has al- 
ways its legal aspect and the services 
of lawyers can never be dispensed with. 

P. NacaraJA Rao 
Nandyal, South India 


Strengthened U.N. 
W ould Not Be a “State” 

My good friend Colonel Alfred C. 
Bowman has sent me a copy of his 
letter to you of September 15, 1958, 
in which he argued that the late Judge 
John J. Parker and I, in objecting from 
different angles to the idea of any 
great super-state to which most of the 
major sovereign powers of the United 
States and of other member nations 
would be transferred (the kind of 
super-state which could be suggested 
to the average man by the phrase 


“world federal government”), are 
(Continued on page 228) 
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guilty of setting up a “distinction 
without a difference”, when we both 
insist that there must be a world or- 
ganization with (1) judicial machin- 
ery to settle international disputes; 
(2) legislative machinery for the solu- 
tion by intelligent means of inter- 
national problems; and (3) adequate 
force to preserve peace and enforce 
law. 

Colonel Bowman maintains that any 
organization with these powers would 
be a “state”. 


But United World Federalists, and 
the writer, a member thereof, strongly 
support the kind of strengthened 
United Nations advocated and ex- 
plained in the great book published last 
March by the Harvard University 
Press by Grenville Clark and Professor 
Louis Sohn of the Harvard Law School, 
World Peace Through World Law. 
Anyone reading this. book becomes 
aware that the kind of strengthened 
United Nations we advocate is a far, 
far cry from the kind of thing which 
the phrase “world government” in- 
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evitably suggests to the man on the 
street in New York or Chicago, Paris, 
Karachi, Tokyo, Accra and the rest. 
In a rough approximation of what 
United World Federalists and I stand 
for, of what Grenville Clark and Pro- 
fessor Sohn have set out, you could say 
that under a code of regulations in 
the nature of world law you would add 
seven categories of powers to the 
United Nations to enable it to prevent 
international war and aggression. These 
categories would be as follows: (1) an 
inspection force; (2) a police-peace 
force large enough in a disarmed world 
to forbid war; (3) an executive to 
direct the inspection and peace forces 
and reporting to (4) a legislative body 
capable of amending the world war 
prevention and disarmament law as 
necessary; always within the field of 
war-prevention, non-aggression and dis- 
armament; (5) a system of trial and 
appellate tribunals to assure a fair trial 
for those accused of violating the 
world peace law; (6) a dependable 
revenue, safeguarded in _ percentage 
and amount but enforcible within its 
prescribed limits; (7) special tribunals 


to settle political or non-justiciable dis- 
putes, in a world in which war now 
was forbidden as a means of settling 
controversies, 

These new powers vested in the 
United Nations would be sufficient to 
enable it to prevent war. That is, the 
member nations would have transferred 
to the United Nations, would have 
relinquished, the power to commit war 
and aggression, as most of them have 
long since given up, by binding trea- 
ties, the right to do so. The nations 
would have gained far greater assur- 
ance against war and aggression than 
any nation now possesses. 

But the United Nations thus strength- 
ened would have no jurisdiction over 
the internal or domestic concerns of 
any nation nor even over its external 
or foreign affairs except only in pre- 
venting war. 

To be sure, relatively few and slight 
new powers vested in the United 
Nations will of course have some char- 
acteristics of sovereignty. But the 
member nations, relieved of the fear 
of war and aggression, would immedi- 
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ately regain their power to enjoy the 
very many high sovereign concerns 
which are now impaired because of 
the compulsions due to the fear of war. 
One example of this is the heavy bur- 
den of taxes we have to bear for arma- 
ments—take away the fear of war, and 
we regain the power to decide what 
taxes we shall impose, what the money 
shall be used for, etc., etc. 

If Colonel Bowman, or anyone else, 
will read even the introductory portion 
of the great book of Clark and Sohn, 
he could hardly help understanding the 
vast difference between a strengthened 
United Nations such as is advocated 
by the United World Federalists, by 
Clark and Sohn, and by the writer 
who follows their thinking, on the one 
hand, and the super-government pos- 
sessing all major sovereign powers 
which is inevitably suggested by the 
phrase “world government”. 

PAUL SHIPMAN ANDREWS 


Onondaga, New York 


Too Many 
Reported Cases? 

I have been interested in two articles 
in our Chicago Daily Law Bulletin 
which quoted parts of a discussion by 
Judge Mark A. Sullivan, Jr., of the 
Superior Court of New Jersey, pub- 
lished in the New Jersey Law Journal, 
in regard to the great number of case 
opinions published. 

I have been interested for many 
years in that subject and have submit- 
State 


I was asked at 


ted questions on it to our 
Judicial Conferences. 
the last conference to prepare a paper 
on the question, “In view of the vast 
mountain of over 2,000,000 reported 
decisions in the books, would it not be 
wise for the reviewing courts to pub- 
lish only those decisions that make new 
law or change or reverse the present 
law?” 


Not many cases contain law that is 








either new or a change in the existing | 


law. | do not imagine that more than | 


one case in fifty does that. Shepard’s 
Citations, in 1954, stated that nearly 
116,000,000 Shepard pages were print- 
ed, including 1,150,000 new citations 
during the year 1953. I once read an 
article by an attorney contending that 
the large volume of reported cases was 





beneficial; however, a footnote stated | 
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that he had been an attorney for one of 
the large law book publishing houses. 

The excessive number of volumes of 
opinions is a burden not only on the 
lawyers who wish to have a modern 
library, but on the judges of our courts 
in the citing of too many opinions, 
adding to our backlog. 

In addition to the unnecessary pub- 
lishing of most decisions, the habit 
has grown of adding many syllabi to 
each decision. In 14 Ill. App. 2d, 
starting at page 5, forty-eight syllabi 
were shown, using nine pages of the 
volume. The publisher’s excuse that 
this is necessary for the purpose of 
their digests and citators, etc., merely 
adds to the burden by increasing the 
size of such works. This attempt to 
form a syllabus out of every para: 
graph of a decision is an evil in itself, 
aside from the question of what opin- 
ions should be published. 

Of course the public is not excited 
over the above nor are a great many 
lawyers and judges. However, one of 
the causes of the downfall of many 
civilized countries in history has been 
the confusion due to the volume of 
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laws and regulations which accrued 
out of the same prosperity that we are 
experiencing in the United States. A 
shortage of paper would be a Godsend 
in many ways. 

Judge Sullivan states that the Romans 
in the sixth century settled their prob- 
lem of too many case reports simply 
by burning them and using the new 
code of Emperor Justinian. What the 
lay public may some day demand of 
our courts, I do not know. In France, 
a dictator~has been called upon to 
straighten out the mess. 

Donavp S. McKIniay 


Superior Court of Cook County 
Chicago, Illinois 


He Objects to Statements 
About the South 

I should like to respectfully call your 
attention to the fifth paragraph of 
Thomas Moran’s review of the book 
Political Power and the Governmental 
Process by Karl Loewenstein which 
appears on page 1074 of the Novem- 
ber, 1958, issue of the AMERICAN BAR 
ASSOCIATION JOURNAE. 


Was it necessary in the analysis of 
this book for Thomas Moran to be 
allowed to make a blanket indictment 
against the integrity of the South 
wherein he compares what he terms 
“disguise cruelty and tyranny under 
such classical labels” by the Russians 
with similar practices in the South? 
As far as Alabama is concerned, 
Thomas Moran should know that 
people of all classes, colors and re- 
ligions are allowed to vote, serve on 
juries and run for office. I should not 
be surprised to read such attacks on 
the South by the Eastern and Northern 
radical press, but I am shocked that 
you would allow anyone reviewing a 
book to use the medium of your maga- 
zine to make statements that are non- 
factual concerning the people of the 
South. 

Certainly the fifth paragraph of 
Thomas Moran’s review as quoted in 
the JOURNAL was not necessary to an- 
alyze a book and was a departure 
from the subject that insults millions 
of citizens of the United States. 

My only suggestion is that your 
magazine be more careful as I am 
sure it does not want to lend its pages 
to unwarranted statements concerning 
any of the citizens of the United 
States. .. 

Joun P. Koun 
Montgomery, Alabama 


Mr. Martin’s Article 
Was “Political Propaganda” 

It is most annoying to read an 
article in the JOURNAL, presumably on 
a legal subject, and find that it is only 
a vehicle for a political diatribe. The 
article by Mr. William L. Martin en- 
titled “Presidential Electors” in the 
December issue was such an article. 

While the JouRNAL is designed to 
provide a forum for the expression of 
ideas, this freedom should be limited 
to legal matters. Granted that many 
legal matters have political overtones, 
all things being relative, it should be 
apparent what is legal research and 
what is political propaganda. 

Whether political viewpoints are 
extreme leftist or rightist, they have 
no reason for a platform in the 
JOURNAL. 

Joun J. Douciass 
Major, J.A.G.C., U.S.A. 


Fort Leavenworth, Kansas 
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He Recalls 
Jefferson on Liberty 

Referencing the “Revitalizing Citizen- 
ship”, article by Mr. Nilsson (44 
A.B.A.J. 517), I should like to point 
to the words of Thomas Jefferson: 
“If a nation expects to be ignorant and 
free, in a state of civilization, it expects 
what never was and never will be.” 

This statement by Jefferson, in my 
opinion, should be given “Command- 
ment” status in the minds and hearts 
of the American people, because it 
shows us a how to keep our freedom, 
better than the “Eternal vigilance is 
the price of freedom” statement. . . . 

There are many kinds of ignorance 
or many causes of ignorance: 

1. Lack of intelligence 

2. Lack of information 

3. Lack of truthfulness 

4. Lack of education 

5. Failure to recall or ignoring. 

Thus, Jefferson’s—be ignorant and 
lose your freedom—is a warning to us, 
and the alert must extend to every 
species of ignorance. (1 am ashamed 
to say that I do not recall reading this 
statement before, which probably means 
that I now confess that I have never 
read all of Jefferson’s writings . . 

I recall several years ago that the 
“ignore” kind of ignorance came up 
emphatically in some situation (1 have 
now forgotten), and so I wanted to 
“write a letter to the Editor” request- 
ing that the werd 
ignorance should be put on the second 


the accent in 


syllable, and on investigating the word 
in an old, unabridged dictionary, | 
found that Boyle had made this state- 
ment: “Philosophy would solidly be 
established, if men would more care- 
fully distinguish those things that they 
know from those that they igzore.” 
Houston, Texas SaM R. FIsHER 
The Lawyer’s Treasury 
Should Be Required Reading 

Ihave found The Lawyer’s Treasury* 
a legal textbook in itself. It should be 
required reading in every law school 
in the country and in every English 
classroom in college. 

My heartiest congratulations to all 
those who worked so hard to make this 
publication possible. 

Baguio. Philippines FRANK W. Brapy 


*Published by The Bobbs-Merrill Company 
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The States and the 


Constitutional Law: 


A federal system of government of necessity involves areas of penumbral 


jurisdiction between national and state governments. 


Even before the 


ratification of the Constitution, this problem was recognized, discussed and 


analyzed. Now, more than a century and a half later, the line between 


state and national authority is still often disputed, sometimes heatedly. 


Justice Davis discusses recent decisions by the Supreme Court of the 
United States that illustrate the difficulties of this perplexing problem. 





Under the American scheme there 
are two complete structures of govern- 
ment, one for the nation and one for 
Each of these dual sover- 
eignties, with its executive, legislative 


each state. 


and judicial branches of government, 
is supreme in its own sphere of activity 
and thus complements the other, but 
there are also areas of overlapping 
authority which give rise to complex 
federal-state questions. The Supreme 
Court of the United States stands at 
the apex of the federal-state judicial 
branches of our Government and, 
while the state-federal judicial systems 
are separate, the ultimate power of 
review rests in the United States Su- 
preme Court and, to this extent, the 
total judicial system of the nation and 
states is integrated. 

The prime question of the power of 
the Supreme Court to hold unconstitu- 
tional and judicially unenforceable an 
Act of the President, of Congress or 
of a constituent state of the United 
States rests, at least, on logical infer- 
ence. This thought was succinctly 
expressed by Alexander Hamilton in 
the Federalist No. 78. Many authori- 


ties urge that such a power is explicitly 
granted by the supremacy clause of 
Article VI and Section 2 of Article III 
of the United States Constitution. 

Early in the history of our country, 
these powers were recognized and exer- 
cised by our Supreme Court. In 1803 
in the case of Marbury v. Madison,' an 
act of Congress was held to be un- 
constitutional; in 1810 in Fletcher v. 
Peck,” and in 1813 in Fairfax’s Devisee 
v. Hunter’s Lessee," acts of the legis- 
latures of the States of Georgia and 
Virginia were held to be unconstitu- 
1821 


Virginia,* the Court re- 


tional; and in in the case of 
Cohens Vv. 
viewed and set aside a criminal judg- 
ment entered in the state court where 
a federal question was involved. These 
early cases established the power of the 
United States Supreme Court in these 
areas. By necessity, as well as by al- 
most universal accord, these powers 
are regarded as vested in the Supreme 
Court. Any other allocation of such 


power would seem to lead to chaos.° 
Thus, it is no longer a question of the 
power of the United States Supreme 
Court to act in these areas, but rather 
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by Charles H. Davis * Associate Justice of the Supreme Court of Illinois 


the delicate question of the proper use 
of such power. 

Since the adoption of our ,pational 
Constitution, there has been a continu- 
ous expansion of the exercise of the 
powers of the National Government 
and a consequent contraction in the 
employment of the powers of the state 
governments. This centralization arose 
from the necessity for a strong central 
government in our 
world. It resulted from the increased 
interdependence of the people within 
this nation and the world at large, 
from the aggressive and continuous 


ever-shrinking 


exercise of power by the federal au- 
thorities in the many areas properly 
designated as state-federal areas, and 
from the unwillingness or inability of 
the states generally to shoulder the 
responsibilities that are properly theirs. 

In a limited manner, I shall discuss 
state-federal relations as affected by 
judicial decisions in the areas of sub- 
version and loyalty, criminal law, labor 
law, occupational discrimination and 
segregation. 


State-Federal Relations 
In Subversion and Loyalty 

The Federal Government bears the 
primary obligation of defending the 
nation from internal subversion and 


external aggression. However, since 





1. 5 U.S. (1 Cranch) 137. 
2. U. S. 3 
3. U.S. (7 Cranch) 603. 
4. U.S. (6 Wheat.) 264 


5. See Judge Learned Hand’s lectures on THE 
BI.t or RicHts. 


March, 1959 + Vol. 45 233 





The States and the Supreme Court 


colonial days, the states have acted in 
the areas of subversion and loyalty and 
have never left such issues to the 
Federal Government.® In recent years, 
long standing state legislation of this 
type was refurbished and expanded. 
The Federal Government since World 
War II has likewise enacted compre- 
hensive new legislation in this field. 
Under this background, Pennsylvania 
v. Nelson,’ reached the United States 
Supreme Court. 

Nelson, a member of the Communist 
Party, was convicted in a state court 
under the Pennsylvania Sedition Act 
which sought to impose a penalty for 
conspiracy to overthrow the govern- 
ment of the United States by force or 
violence. On review, the Pennsylvania 
Supreme Court found that the case 
involved only sedition against the 
United States, reversed the conviction 
and held that the Smith Act of 1940 
had superseded the enforceability of 
the Pennsylvania Sedition Act.* The 
United States Supreme Court affirmed, 
applied the doctrine of federal pre- 
emption, which had its origin in cases 
decided under the commerce clause, 
and held that the Smith Act® and 
other federal statutes,!° dealing with 
Communism and other loyalty problems 
pre-empted the field and thereby in- 
validated or suspended the Pennsyl- 
vania Sedition Act. Apparently, this 
was the first case in which the Court 
held that a federal criminal statute, 
not involving a regulatory scheme un- 
der the commerce clause, in the absence 
of conflicting provisions, superseded the 
enforceability of a concurrent state 
criminal statute. The Court based its 
pre-emptive holding on the dominance 
of the federal interest, the pervasive- 
ness of the federal scheme and the 
possible conflict in the administration 
of state and federal laws in this area. It 
also suggested that the possibility of 
double punishment was a factor in its 
decision. 

However, in 1920, in the case of 
Gilbert v. Minnesota,‘1 the United 
Stetes Supreme Court affirmed the con- 
viction of Gilbert who had been prose- 
cuted and convicted in the state court 
pursuant to a state enactment against 
interference with military enlistments 
during World War I, conduct which 
was proscribed by the Federal Espi- 


onage Act.12 In that case the Court 
emphasized the co-operative nature of 
the federal and state interests in the 
preservation of the federal govern- 
mental structure and added that the 
state statute was also justified as a local 
police power measure designed to pre- 
vent breaches of peace. A similar con- 
clusion could have been reached in the 
Nelson case. 

The effect of the Nelson decision on 
state criminal prosecutions for other 
overlapping offenses in connection with 
state Communist control measures, 
state loyalty oath programs, and state 
legislative investigations is uncertain. 
The Nelson decision announced that 
the states cannot punish for sedition 
directed against the United States 
Government, but remain free to punish 
for offenses involving a local breach 
of peace. Situations intermediate be- 
tween these penumbral extremes can 
be rendered clear only by the progres- 
sive course of litigation. 

Had Congress incorporated in the 
Smith Act itself a saving clause in 
substantially the language of the second 
sentence of Section 3231 of the Crimi- 
nal Code,'* its intent would have been 
crystal clear and the Supreme Court 
would have been precluded from basing 
its decision on the theory of federal 
pre-emption, A present like amendment 
to the act would nullify the decision 
prospectively. Through better legisla- 
tive draftsmanship, and the amendment 
of existing statutes, Congress may pre- 
vent and correct erroneous decisions 
of the Supreme Court predicated on 
congressional pre-emptive intent. Thus, 
greater congressional awareness of the 
implications of its legislation on the 
state as well as the federal system of 
government is desirable. 

While it was early established that 
United States courts had no jurisdic- 
tion to try persons for common law 
crimes not proscribed by any specific 


federal statute,15 our Federal Code is 
replete with criminal statutes prohibit- 
ing specified conduct and creating sub- 
stantive crimes independently of any 
administrative or statutory regulations. 
Such legislation is found in the Mann 
Act,'® the Harrison Act,!* the Dyer 
Act,!8 the Lindbergh Law,!” the Fugi- 
tives from Justice Act?° and many 
others which create federal crimes out 
of activity either criminal at common 
law or under state statutes. However, 
I cannot believe that the theory of pre- 
emption should or would be applied 
by the United States Supreme Court 
to invalidate state statutes which pre- 
scribe punishment for murder, the 
robbery of a national bank, kidnap- 
ping and other crimes, which are 
recognized as crimes against both the 
state and nation. In these areas, as in 
the Nelson case, the doctrine of con- 
current co-operation would seem more 
desirable than that of federal pre- 
emption. 

In 1951, the legislature of the State 
of New Hampshire enacted a subver- 
sive activity statute which imposed 
various disabilities on subversive per- 
sons and organizations"! and in 1953 
adopted a resolution which constituted 
the attorney general a one-man legis- 
lative committee to investigate viola- 
tions under the act and recommend 
additional legislation. Sweezy, sum- 
moned to appear at an investigation, 
testified about various matters but 
refused to answer inquiries concerning: 
(a) the activities of the Progressive 
Party in the state during the 1948 
campaign, and (b) a lecture he de- 
livered at the University of New Hamp- 
shire in 1954. He was thereafter ad- 
judged in contempt by a state court, 
and his conviction was affirmed by the 
Supreme Court of New Hampshire.** 
The United States Supreme Court 
reversed the conviction in Sweezy Vv. 
New Hampshire," without a majority 





. See te ge v. Lloyd, 304 Ill. 23. 
- 350 U. S. 497. 

. 377 Pa. 58, 104 A. 2d 133. 

. 18 U.S. C. §2385. 

10. 50 U. S. C. §781 et seq. and 50 U. S. C. 


Conn 


. 254 U. S. 325. 
12. Now 18 U.S. C. §2388. 
13. 7 People v. Von Rosen, 13 Ill. 2d 68. 
14. 18 U. S. C.. §3231 which provides as 
follows: 

“The District Courts of the United States shall 
have original jurisdiction, exclusive of the 
courts of the states, of all offenses against the 
laws of the United States. 

“Nothing in this title shall be held to take 
away or impair the jurisdiction of the courts 
of the several states under the laws thereof.” 

Since the Smith Act is contained in that title, 
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this section itself could have been a basis for a 
different conclusion in the Nelson case, how- 
ever, the majority opinion, in a footnote, held 
the saving clause merely limited the effect of 
the jurisdictional grant of the first sentence and 
was not intended to “resolve particular super- 
session questions”. : 

15. United States v. Coolidge, 14 U. S. (1 
Wheat.) 415. 

16. 18 U. S. C. §2421 et seq. 
sek” Act of December 17, 1914, Ch. 1, 38 Stat. 

18. 18 U. S. C. §2312, 2313. 
19. 18 U. S. C. §1201. 
20. 18 U. S. C. §1073. 

21. N. H. Rev. Stat. Ann. 1955, Ch. 588, §§1-16. 

22. Wyman v. Sweezy, 100 N H. 103, 121 A. 
2d 783. 

23. 354 U. S. 234. 

















opini 
ing th 
v. U 
inves 
Amer 
New 
the « 
and 
limit 
whic! 
actué 
free 
part 
He 
latur 
cond 
had 
stitu 
had 
reco 
rem 
com 
expr 
neec 
suby 
little 
troll 
est 
tion 
agal 
indi 
and 


tere 


as | 
its | 
of | 
mo 
Cort 
the 
effe 


fen 


pro 
Ho 
the 


fun 
of 

sip 
tio 


ph 

























opinion. Four justices, after reffiirm- 
ing the position established in Watkins 
y. United States**—that legislative 
investigations can encroach on First 
Amendment rights—then attacked the 
New Hampshire act by holding that 
the definition of subversive persons 
and organizations was so vague and 
limitless that it extended to 
which is only remotely related to 
actual subversion and which is done 
free of any conscious intent to be a 
part of such activity.” 


“conduct 


Heretofore the power of state legis- 
latures to compel testimony during the 
conduct of legislative investigations 
had been unquestioned and the con- 
stitutional limitations on this power 
had not been explored. This decision 
recognized the right of a witness to 
remain silent before a state legislative 
committee and suggested that free 
expression of ideas outweigh a state’s 
need for information in the area of 
subversive activities. It provides but 
little guidance relative to the con- 
trolling factors in balancing the inter- 
est of the state in obtaining informa- 
tion by legislative investigation as 
against the constitutional rights of the 
individual. The decision leaves clash 
and confusion in the state-federal in- 
terest in this area. 


State-Federal Relationships 
In the Area of Due Process 

It is only in recent years that the 
Supreme Court of the United States 
has extensively exercised federal power 
as it relates to local criminal law and 
its administration. In 1915, in the case 
of Frank v. Mangum,?* the problem of 
mob domination of a trial reached the 
Court: in 1932 in Powell v. Alabama,26 
the Court held that failure to furnish 
effective assistance of counsel to de- 
fendants unable to procure counsel 
in a capital case is a denial of due 
process of law; in 1935, in Mooney v. 
Holohan,2? the Court announced that 
the knowing use of perjured testimony 
by a prosecutor violates the concept of 
fundamental fairness and due process 
of law; in 1936 in Brown v. Missis- 
sippi,?S the Court reversed a convic- 
tion wherein a confession obtained by 
physical violence had been admitted in 
evidence; in 1946 in Carter v. Illinois, 





and in 1948 in Young v. Ragen,?® the 
Court held that each state must afford 
prisoners “some clearly defined method 
by which they may raise claims of 
denial of federal rights” and have “an 
opportunity to open an inquiry into 
the intrinsic fairness of a criminal 
process even though it appears proper 
on the surface”, so that “questions of 
fundamental justice protected by the 
Due Process Clause may be raised... 
dehors the record”; in 1956 in Griffin 
v. Illinois,*° the Court adjudged that 
must henceforth furnish an 
indigent prisoner a complete transcript 
of record without cost 
meet the requirement of the equal pro- 
tection clause, as well as the due proc- 
ess clause, of the Fourteenth Amend- 
ment; and in 1958 in Eskridge v. 
Washington State Board of Prison 
Terms and Paroles,*' the requirements 
of the Griffin case were given retro- 
active effect. In each case the strong 
local interest in the enforcement of 
criminal law was subjected to the fed- 
eral counterbalance of a general ideal— 
fundamental fairness at the trial. The 
transcendency of the ideal inevitably 
left dissatisfaction in its wake. 


Illinois 


in order to 


In all of these cases, except Griffin, 
the federal referrent was the due proc- 
ess clause, one in which a greater 
generality exists than in any other area 
of federalism. In this area Congress 
has not acted and the United States 
Supreme Court has no choice other 
than defining due process in the light 
of the cases presented for decision. In 
thus determining due process, the 
Court defines an ideal for the future 
without the benefit of past precedent. 
Conformity to the new concepts of due 
process created by the Supreme Court 
requires constant changes in the state 
criminal procedures. While few quarrel 
with the concepts of fundamental fair- 
ness at the trial established by these 
decisions, many disagree with the man- 
ner in which the Supreme Court has 
applied these and other principles of 
criminal law to cases before it. The 
main thrust of the criticism is that the 
Court disproportionately exalts the facts 
which pertain to the rights of the in- 
dividual and thereby disregards the 
rights of the public to be safe and 
secure in person and property.*? 
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Herzog Photographer 
Charles H. Davis was elected to 


the Illinois Supreme Court in 1955. 
Prior to that time, he practiced in 
Rockford. He is a graduate of the 
University of Illinois (A.B. 1928) 
and of the University of Chicago 
Law School (J.D. 1931). He served 
as Chief Justice of the Illinois 
court in 1957-1958. 





State-Federal Relations 
In Labor Matters 

The Labor-Management Relations 
Act of 1947 or the Taft-Hartley Act,** 
superseded the Wagner Act,®* and, in 
general, had as its purposes, among 
other things: (a) protection of em- 
ployee self-determination against union 
pressures as well as those brought by 
the employer, (b) protection of the pub- 
lic interest and the interests of neutral 
employers against the disruption flow- 
ing from certain improper practices 
by unions, and (c) a general increase 
in the power of employers relative to 
that of unions whose power had been 
extended during the war and post-war 





24. 354 U. S. 178. 


03. 
28. 297 U. S. 78, reversing 173 Miss. 563, 161 
So. 465. 


29. Carter v. Illinois, 329 U. S. 173, 175, 91 
L. ed. 172; Young v. Ragen, 337 U. S. 235, 239, 
93 L. ed. 1333. 

30. 351 U. S. 12. 

31. 357 U.S. 214, 2 L. ed. 2d 1269. 


32. a. Cf. Gryger v. Burke, | U. S. 728, and 
Townsend v. Burke, U.S. 
b. Cf. Wolf v. Colorado, 338 U. S. 25, and 


Rochin v. California, 342 U. S. 165. 
c. Moore v. Michigan, 355 U. S. 155, 2 L. ed. 
2d 167. 
‘ed, 3 28. v. California, 355 U. S. 275, 2 
L. e 
. Giordenello v. United States, 357 U. S. 480, 
2. ed. 2d 1503. 
ude ee v. United States, 357 U. S. 301, 2 
g. ‘ye v. “United States, 357 U. S. 493, 2 


L. Lg 
< se et seq. 


ou. 
3. 29 U.S St 
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period. To achieve these aims, the Taft- 
Hartley Act regulated picketing, boy- 
cotts and strikes, and sought to protect 
the integrity of collective bargaining 
agreements. It thus dealt with matters 
which heretofore, except for the impact 
of the Sherman Act, had been left 
wholly to state regulation. The act did 
not define the standards for distin- 
guishing between protected and un- 
protected conduct, and its provisions 
failed to specify the areas in which 
the states may act and where state 
action is forbidden.*® 

At the risk of oversimplification, 
it may be stated that under the de- 
cisions of the Supreme Court, state 
action is permissible where actual vio- 
lence is involved in a labor dispute, 
and in other areas under the act, un- 
certainty exists. The Supreme Court 
has endeavored to fill in the interstices 
in the legislation, but in certain areas 
the gaps are too wide and the task 
amounts to fashioning a new body of 
federal labor law by the slow process 
of judicial decisions. The Court has 
identified many of the major problems 
and the act should be supplemented by 
Congress. Failure in this respect causes 
further strain on the judiciary and 
increases the confusion now existing 
in state-federal relations in this area. 


State-Federal Relations 
In the Right To Practice Law 

In general, the supreme courts of 
the various states license individuals 
to practice law after proof of requisite 
academic achievement and good moral 
character. In Konigsberg v. State Bar 
of California,?®> and in Schware v. 
Board of Bar Examiners of New 
Mexico,*7 the Supreme Court held that 
freedom of occupational choice is an 
important freedom which is within the 
protection of due process of law. 

At his hearing before the Bar Ex- 
aminers, Konigsberg refused to state 
whether he was a member of the Com- 
munist Party or had ever been a 
Communist, or whether he belonged 
tc various organizations, including the 
Communist Party. However, he denied 
any present advocacy of the overthrow 
of the Government of the United States 
or of California. The Bar Examiners 
refused to certify him to practice law 
in that he failed to prove good moral 
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character and to establish that he 
did not advocate overthrow of the 
state and national governments by 
unconstitutional means. Without opin- 
ion, the Supreme Court of California 
declined to review Konigsberg’s peti- 
tion. The United States Supreme Court 
found that the evidence did not sup- 
port the findings of the Bar Examiners 
and reversed and remanded the action. 

Schware admitted membership in 
the Communist Party at a time when 
it was a recognized political party in 
the United States and refused to answer 
questions relating to his past affili- 
ations and beliefs. The Board of Bar 
Examiners denied him permission to 
take the bar examination on the ground 
of failure to prove good moral char- 
acter. The state supreme court affirmed 
and the United States Supreme Court 
reversed. In each case, the respective 
bar committees pursued questions along 
the lines of past political affiliations 
and beliefs in order to test the truth- 
fulness of the respective petitioner’s 
denial of advocacy of the overthrow 
of state and national governments. Two 
quotations from the dissenting opinion 
in Konigsberg point up the inherent 
conflict as follows: “The case involves 
an area of federal-state relations—the 
right of states to establish and ad- 
minister standards for admission to 
their bars—into which this Court 
should be especially reluctant and slow 
to enter”, and “What the Court has 
really done, I think, is simply to im- 
pose on California its own notions of 
public policy and judgment. For me, 
today’s decision represents an un- 
acceptable intrusion into a matter of 
state concern.” 


State-Federal Relations 
In the Area of Segregation 
While we must remember that it is 
a constitution which is being ex- 
pounded and that it is intended to 
endure for the ages,** there is no clear 
historical evidence that the Fourteenth 
Amendment, when adopted, was in- 
tended to apply to jury service, voting 
rights or segregation. Public education 
after the adoption of the amendment 
continued on the same segregated basis 
as had been the pre-Civil War practice, 
and the doctrine of “separate but 
equal” facilities was merely confirmed 


American Bar Association Journal 


in Plessy v. Ferguson,®® wherein the 
Court held that the furnishing of sep- 
arate but equal facilities in connection 
with passenger transportation complied 
with the equal protection clause of the 
Fourteenth Amendment. 

The Fourteenth Amendment was 
adopted in 1868 and its fifth section 
provides: 


The Congress shall have power to 
enforce, by appropriate legislation. the 
provisions of this article. 


Yet Congress has never legislated con- 
cerning segregation in the public 
schools, 

In 1954, the United States Supreme 
Court, in Brown v. Board of Educa- 
tion,*® and in the companion case of 
Bolling v. Sharpe,*! decided that in the 
field of public education, the doctrine 
of separate but equal facilities had no 
place, and that separate educational 
facilities are inherently unequal. In 
the second decision in Brown v. Board 
of Education,*? the Court remanded 
the respective cases to the courts of 
origin and stated that these courts in 
fashioning and effectuating decrees 
should be guided by the practical flex- 
ibility of equitable principles, give 
weight to public and private consider- 
ations and require the defendants to 
make a prompt and reasonable start 
toward compliance with the court 
decree. 

The decisions in the School Segre- 
gation cases could reasonably have 
been forecast. In 1889 in the case of 
Strauder v. West Virginia,** the United 
States Supreme Court ruled that selec- 
tion for jury service could not be 
made on the basis of race. In Shelley 
v. Kraemer,*+ judicial enforcement 
was denied to restrictive covenants 
between private persons where segre- 
gated housing was the objective. This 

(Continued on page 311) 





35. “The National Labor Management Rela- 
tions Act... leaves much to the states, though 
Congress has refrained from telling us how 
much. We must spell out from conflicting indi- 
cations of congressional will the area in which 
state action is still rmissible.”” Garner v. 
Teamsters, C. & H. Union, 346 U. S. 485, 488. 


x . 232. 

38. McCulloch v. 
Wheat.) 316, 407, 415. 

39. 163 U. S. 537. 
40. 347 U. S. 483. 
41. 347 U.S. 497. 
42. 349 U. S. 294. 
43. 100 U. S. 303. 
44. 334 U. 
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A Mystery Solved: 


The True Identity of Shakespeare 


by Charlton Ogburn ¢ of the New York Bar (New York City ) 


The numerous references to the law and the frequent use of legal termi- 


nology in the plays of Shakespeare have led to much speculation that the 


author must have had legal training. Mr. Ogburn agrees, and in this article 
he takes the position that “William Shakespeare” was the pen name of 
Edward de Vere, the 17th Earl of Oxford, who finished his education by 
spending three years at Gray’s Inn. Readers of the JouRNAL may be 
interested in comparing this article with that of Mr. Bentley, published 
in our February issue under the title, “Elizabethan Whodunit: Who Was 


William Shake-Speare”? 





One hundred years ago two English 
barristers were so much impressed by 
Shakespeare’s acquaintance with the 
law that each wrote a book on the 
subject. William Lowes Rushton in 
1858 published his Shakespeare a 
Lawyer; and John Lord Campbell 
published his Shakespeare’s Legal 
Acquirements in 1859, the year he was 
created Lord Chancellor, after having 
held the office of Lord Chief Justice. 
In his Lives of the Chancellors and in 
his Lives of the Chief Justices he had 
already called attention to Shake- 
speare’s extensive knowledge of the 
law. 

Sidney Lee, a layman, the author of 
a lengthy biography of the Stratford 
man (although all the known facts of 
his life can be put on less than one 
page). noted in the earlier editions the 
poet’s “accurate use of legal terms 
which deserves all the attention which 
has been paid to it”. Other writers, 
beginning with Malone, a lawyer and 
the author of the first biography of the 
man of Stratford (written 236 years 
after his birth), Grant White, Judge 


Webb, Lord Penzance, F. F. Heard, 
George Greenwood, Charles and Mary 
Cowden Clarke, all were impressed by 
Shakespeare’s legal attainments. The 
Clarkes wrote of the “marvelous in- 
timacy which he displays with legal 
terms, his frequent adoption of these 
in illustration and his curious tech- 
nical knowledge of their form and 
force”. Professor Churton Collins 
spoke of Shakespeare’s “minute and 
undeviating accuracy in a_ subject 
where no layman who has indulged in 
such copious and ostentatious display 
of legal technicalities has ever yet 
succeeded in keeping himself from 
tripping”. 

Lord Campbell speaks of Shake- 
speare’s “deep and technical knowl- 
edge of the law”, and of his “easy 
familiarity with some of the most ab- 
struse proceedings of English juris- 
prudence”. Along with the others, Lord 
Campbell was at a loss to explain how 
a butcher’s apprentice, with little or no 
schooling, certainly none after he was 
thirteen, could have acquired this fun- 
damental legal knowledge. Campbell’s 


guess was that the Stratford youth must 
have been for a time a clerk in a 
lawyer’s office in his home town; but 
the most meticulous search failed to 
disclose any evidence that he ever was, 
or that any papers, such as deeds, wills, 
etc., had been witnessed by him—a 
customary duty of law clerks when 
legal papers were drawn by their em- 
ployers. All explanations offered have 
been called by a distinguished London 
barrister “wildly improbable”. 

The dramatist was obviously a 
trained lawyer. When this inevitable 
conclusion was put forward, it became 
obvious that “Shakespeare” must, 
therefore, have been a pseudonym. 
This would never do! Sidney Lee 
thereupon accomplished a quick volte 
face and wrote: “Shakespeare’s legal 
knowledge, so far from being excep- 
tional, is but a mingled skein of ac- 
curacy and inaccuracy; the errors are 
numerous and important”. Lee showed 
his own “profound” knowledge of the 
law by writing that Shakespeare (sic) 
“obtained judgment from a jury” 
against Adderbrook for a few shillings. 
Lee selected Arthur Underhill to write 
the chapter on “Law” in the first 
volume of Shakespeare’s England, the 
production of which was undertaken 
by Lee, and which was published in 
1909. Underhill obligingly wrote in his 
chapter that “Shakespeare’s knowledge 
of law was neither profound nor ac- 
curate”. (Incidentally Underhill mis- 
quotes Lord Campbell.) Underhill 
gives his explanation that the Stratford 
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man “was prone to litigation” and 
could have learned his law in being 
sued and in suing his malt customers. 
He was never a student at the Inns of 
Court; in fact, as Arthur Underhill 
tells us, the Inns were very exclusive 
in those days, admitting none except 
“gentlemen of the blood”, and this by 
royal command. A Boston lawyer took 
up the cudgels on Lee’s side, and in- 
serted a chapter called “Bad Law in 
Shakespeare” in a book he published 
in 1900, which Lee hailed as “espe- 
cially noteworthy”. This was Charles 
C. Allen, who in 1862 had been ap- 
pointed Associate Justice of the Su- 
preme Judicial Court of Massachusetts. 
Allen, by the way, was answered con- 
clusively by Sir George Greenwood, 
K.C., an eminent barrister and M.P., 
in a volume entitled Shakespeare’s 
Law. 

Another Boston lawyer after more 
than half a century now brings to bear 
on this subject his own broad knowl- 
edge and exceptional intelligence. He 
is Robert H. Montgomery, a more 
learned lawyer than Judge Allen ever 
was; he presented his case in an ad- 
dress, May, 1953, before the Massachu- 
setts State Bar Association. 


Shakespeare’s Law... 
Illustrations from the Plays 

Here are a few illustrations from the 
plays and the sonnets revealing the 
author’s acquaintance with the law and 
legal phraseology: 

In The Comedy of Errors one of the 
characters speaks of “fine and re- 
covery’, an expression also used in 
several other plays. Today lawyers 
scarcely know the meaning of “fine and 
recovery, which were collusive actions 
in Shakespeare’s day employed to bar 
estates tail, to bar dower, to convey 
estates of married women, to enable 
married women to join with their hus- 
bands in selling property, etc. In this 
play too there is an example of mesne 
process in an action on the case. 

In As You Like It there are also 
illustrations which, as Lord Campbell 
said, present themselves rather to the 
mind of one initiated in legal proceed- 
ings than of one who had been brought 
up as an assistant to a butcher. The 
usurping Duke, wishing to seize the 
real property of Oliver, awards a writ 


of extent against him in the very lan- 
guage which Campbell wrote would 
have been used by the Lord Chief 
Baron of the Court of Exchequer—an 
extendi facias. 

In King Henry VIII there is an 
example of writ of praemunire, this 
very word being used by the Duke of 
Suffolk in addressing Cardinal Wolsey. 

In The Merchant of Venice, Antonio 
was arrested on mesne process. The 
bond which had been given by him 
shows a distinction between a single 
bill and a bond with a condition. 
Punctual payment is indicated in the 
language, “Let good Antonio keep his 
day.” When Salarino says the Duke 
will never grant this forfeiture to hold, 
Antonio replies: “The Duke cannot 
deny the course of law.” Portia, under 
the authority of the Doge, acts as judge 
and asks if there is a plea of non est 
factum. In the Elizabethan era there 
was a contest between the Chancellor 
in the Court of Equity and the com- 
mon law judges. The latter resented 
the Chancellor’s effort to enjoin the 
execution of their judgments. Portia 
holds that under the common law 
“there is no power in Venice can alter 
a decree established... This bond is 
forfeit.” Portia, however, changes her 
role from judge to chancellor and 
Antonio is saved. 

In The Taming of the Shrew, 
Shakespeare speaks of the Leet, which 
in that day was a court of criminal 
judicature. He understands the custom 
of lawyers: “And do as adversaries do 
in law, strive mightily, but eat and 
drink as friends.” 

All’s Well That Ends Well has an 
interesting illustration of the law of 
guardian and ward, dealing with the 
right of the guardian to select a wife 
for his ward if she be of equal rank. 
The King of France, in requiring 
Bertram, Count Rousillon, a ward, to 
marry Helena over Bertram’s strenuous 
objections, is here acting as the sover- 
eign as well as guardian. Edward de 
Vere, the 17th Earl of Oxford, was a 
royal ward, his immediate guardian 
being Sir William Cecil, who, with the 
Queen’s consent, required him to marry 
Cecil’s own daughter, then fourteen; 
but de Vere, a lawyer, knew he was 
not obligated to cénsent, since Anne 
Cecil was a commoner and he was a 
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noble. This was the law, as explained 
by Littleton. The obstacle was met, 
however, by the Queen’s giving Cecil 
the rank of Lord Burghley. Even so, 
when the wedding was set for Septem- 
ber, 1571, de Vere failed to appear 
and it had to be postponed until the 
following December. 

In Measure for Measure we have 
an example of a “pre-contract”, per 
verba de praesenti, being sufficient to 
constitute legal marriage, although 
there has been no wedding. 

In The Winter’s Tale, Queen 
Hermione was indicted for treason. 
The proper legal language was used as 
alleging an overt act committed by her 
“contrary to the faith and allegiance 
of a true subject”. 

In Henry IV, Part I, Mortimer says: 
“And our indentures tripartite are 
drawn which being sealed interchange- 
ably”. Henry uses the expression, 
“enfeoffed”. Another legal term in this 
play is to “sue his livery”, which is 
a proceeding by a ward of the Crown 
on reaching majority to obtain posses- 
sion of his land. In Henry IV, Part II, 
Shallow talks a good deal about having 
beer at the “Inns o’ Court” with 
Falstaff. 

In King Lear, Gloucester, wishing to 
legitimatize his bastard son, Edmund, 
says, “I will work the means to make 
thee capable”, which a lawyer would 
understand as meaning to make him 
capable of inheriting. 

In Othello, Iago speaks of “non- 
suiting” his mediators. 

In Antony and Cleopatra, Lepidus 
speaks of “taking by descent rather 
than by purchase”. 

In Romeo and Juliet, Montague and 
Capulet are “bound over”, as in Eng- 
lish law, to keep the peace. 

In The Merry Wives of Windsor, 
one of the characters in speaking of 
Falstaff says: “If the devil have him 
not in fee simple, with fine and re- 
covery, he will never I think in the 
way of waste attempt us again.” 

A number of the sonnets use the 
analogy of legal terms, notably Sonnet 
46 where almost every line draws on 
expressions used in sixteenth century 
legal procedure, especially connected 
with land-holding and real estate. 

Lord Campbell says that there is 
nothing so dangerous as for one not 
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of the craft to tamper with our free- 
masonry. Shakespeare never makes a 
mistake in the use of legal terms, as 
a layman trying to use them would be 
bound to do. 

Hamlet, in the graveyard scene, 
taking up what he supposes to be the 
skull of a lawyer, comments: 


Where be his quiddities now, his 
quillets, his cases, his tenures, and his 
tricks? Why does he suffer this rude 
knave now to knock him about the 
sconce with a dirty shovel, and will not 
tell him of his action of battery? 
Humph! This fellow might be in’s 
time a great buyer of land, with his 
statutes, his recognizances, his fines, 
his double vouchers, his recoveries: is 
this the fine of his fines, and the re- 
covery of his recoveries, to have his 
fine pate full of fine dirt? Will his 
vouchers vouch him no more of his 
purchases, and double ones too, than 
the length and breadth of a pair of 
indentures? 


In the grave-digger’s passage the 
discussion as to whether Ophelia was 
not a suicide and therefore entitled to 
Christian burial proves that Shake- 
speare had read and studied Plowden’s 
Report of the case of Hales v. Petit, 
tried in the reign of Mary Tudor. Sir 
James Hales had drowned himself by 
walking into a river. Upon an inquisi- 
tion before the Coroner, a verdict of 
felo de se was returned. Under this 
finding his body was to be buried in a 
crossroad and all his goods forfeited 
to the Crown. It so happened that at 
the time of his death he was possessed 
of a lease for years of a large estate in 
the County of Kent, granted by the 
Archbishop of Canterbury jointly to 
him and his wife, the Lady Margaret, 
who survived him. Upon the supposi- 
tion that this lease was forfeited, the 
estate was given by the Crown to one 
Cyriac Petit, who took possession of 
it~and Dame Margaret Hales, the 
widow, brought action against him to 
recover it. The only question was 
whether the forfeiture could be con- 
sidered as having taken place in the 
lifetime of Sir James Hales; for, if 
not, the plaintiff certainly took the 
estate by survivorship. 

Her counsel, Serjeants Southcote 
and Puttrel, powerfully argued that, 
the offense of suicide being the killing 
of a man’s self, it could not be com- 


pleted in his lifetime, for as long as 
he was alive he had not killed himself, 
and, the moment that he died, the 
estate vested in the plaintiff. 


The felony of the husband shall not 
take away her title by survivorship, for 
in this manner of felony two things are 
to be considered—first, the cause of 
the death; secondly, the death ensu- 
ing the cause; and these two make the 
felony, and without both of them the 
felony is not consummate. And the 
cause of the death is the act done in 
the party’s lifetime, which makes the 
death to follow. And the act which 
brought on the death here was the 
throwing himself voluntarily into the 
water, for this was the cause of his 
death. And if a man kills himself by 
a wound which he gives himself with 
a knife, or if he hangs himself, as the 
wound or the hanging, which is the 
act done in the party’s lifetime, is the 
cause of his death, so is the throwing 
himself into the water here. Forasmuch 
as he cannot be attainted of his own 
death, because he is dead before there 
is any time to attaint him, the finding 
of his death by the Coroner is by 
necessity of law equivalent to an at- 
tainder in fact coming after his death. 
He cannot be felo de se till the death 
is fully consummate, and the death 
precedes the felony and the forfeiture. 


Walsh, Serjeant, contra, argued that 
the felony was to be referred back to 
the act which caused the death. “The 
act consists of three parts: the first is 
the imagination, which is a reflection 
or meditation of the mind, whether or 
not it is convenient for him to destroy 
himself, and what way it can be done; 
the second is the resolution, which is 
a determination of the mind to destroy 
himself; the third is the perfection, 
which is the execution of what the 
mind had resolved to do. And of all the 
parts, the doing of the act is the great- 
est in the judgment of our law, and 
it is in effect the whole. Then here the 
act done by Sir James Hales, which is 
evil, and the cause of his death, is the 
throwing himself into the water, and 
the death is but a sequel thereof.” 

The Lord Chief Justice Dyer and the 
whole court gave judgment for the 
defendant. Said they, “Sir James Hales 
was dead, and how came he to his 
death? by drowning; and who drowned 
him? Sir James Hales; and when did 
he drown him? in his lifetime. So that 
Sir James Hales, being alive, caused 
Sir James Hales to die; and the act 
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Charlton Ogburn has practiced in 
New York City and Washington 
since 1921. A native of Georgia, he 
is a graduate of Mercer University 
(A.B. 1902, LL.B. 1905) and prac- 
ticed in Savannah until 1919. He 
collaborated with his wife in writing 
This Star of England, a detailed 
examination of the authorship of 
the plays attributed to Shakespeare. 





of the living man was the death of the 
dead man. He therefore committed 
felony in his lifetime, although there 
was no possibility of the forfeiture be- 
ing found in his lifetime, for until his 
death there was no cause for for- 
feiture.” 

The argument of the grave-diggers 
upon Ophelia’s case is almost in the 
words reported by Plowden: 


1 Clo. Is she to be buried in Chris- 
tian burial, that wilfully seeks her own 
salvation? 

2 Clo. The crowner hath sate on her, 
and finds it Christian burial. 

1 Clo. How can that be, unless she 
drowned herself in her own defense? 

2 Clo. Why, ’tis found so. 

1 Clo. It must be se offendendo; it 
cannot be else. For here lies the point: 
if I drown myself wittingly, it argues 
an act; and an act hath three branches; 
it is to act, to do, and to perform. 
Argal she drowned herself wittingly. . . 
Here lies the water; good: here stands 
the man; good. If the man go to this 
water and drown himself, it is, will be, 
nill be, he goes; mark you that: but 
if the water come to him and drown 
him, he drowns not himself. Argal he 
that is not guilty of his own death 
shortens not his own life. 

2 Clo. But is this law? 

1 Clo. Ay, marry is’t, crowner’s quest 
law. 
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This case was reported in Plowden, 
first in 1571. Its sixteenth century 
legal verbiage in Law French would 
not have been intelligible or by any 
possibility known to a butcher’s ap- 
prentice in Stratford. 


The Butcher’s Boy... 
A Tremendous Hoax 


There are many other reasons why 
this butcher’s apprentice could not 
possibly have been the author of the 
greatest literature in the English lan- 
guage. First of all, there is not a scin- 
tilla of evidence that he was ever 
identified by anyone as William Shake- 
speare, the poet and dramatist, if we 
omit the hoax perpetrated seven years 
after his death by Ben Jonson in the 
Introduction to the First Folio, which 
on its face was clearly a hoax. 


The Stratford man was named 
Shaksper, never Shakespeare. The only 
record in Stratford about him, until 
he was 34, are the entries in the Parish 
Register of the christening on April 
26, 1564, of C. Gulielmus _filius 
Johannes Shaksper, and, after a com- 
plete blank, a marriage license, on 
November 17, 1582, authorizing the 
marriage of William Shaxper to Anne 
Whatley of Temple Grafton, and the 
bond filed the following day stating 
that there is no impediment to the 
marriage of William Shagsper to Anne 
Hathwey of Shottery. Six months later 
there appears an entry of the christen- 
ing of his daughter Susanna, and on 
February 2, 1585, another for the 
christening of his twins. In 1589 he 
is named in a lawsuit. That is abso- 
lutely all until his purchase of New 
Place in 1598. There is no record of 
his having attended school. 


In 1598 he contracts to buy New 
Place in Stratford. In February of the 
same year “Wm. Shacksper” is named 
in a report by the Justices of War- 
wickshire as one of the largest hoard- 
ers of grain, holding ten quarters. A 
severe shortage had resulted from 
three wet summers, in 1594, 1595 and 
1596, causing such high prices, poverty 
and discontent that Shaksper’s neigh- 
bors expressed the hope of leading the 
hoarders to the halter, “if God send 
my Lord of Essex down shortly, to see 
them hanged on gibbets at their own 


doors”. The Council in its order of 
August, 1597, had called the hoarders 
“wycked people in condicions more 
lyke to wolves or cormorants”, includ- 
ing “men which are of good lyvly- 


hood”. 


Thereafter Shaksper’s name appears 
occasionally in small-scale legal actions 
in which, as a grain-dealer, he is suing 
or being sued. There are records of his 
purchase of property in Stratford and 
in London. 


For several years in the latter half 
of the 1590s Shaksper had a connection 
with the theater in London as a minor 
actor and as a play broker. The only 
writing of his known to exist are 
six signatures spelled “Shaksper” or 
“Shakspe”, the scrawls of an illiterate 
man, with someone apparently holding 
his hand while he wrote. His parents 
were illiterate and so were his daugh- 
ters. His will left no books nor manu- 
scripts. There is no entry in the Jour- 
nal of Henslowe, the theatrical pro- 
ducer in London, from 1591 to 1609, 
which shows any payment to Shaksper 
or Shakespeare, although there were 
numerous entries of payments to actors 
and royalties to playwrights. 


Since he was not Shakespeare, who 
was? A letter signed in March, 1956, 
by twenty-one distinguished Americans, 
including nine lawyers, which was 
published in The New York Herald 


Tribune, contains the following state- 
ment: 


Recently developed evidence, docu- 
mentary, circumstantial, internal, and 
historical, including the testimony of 
contemporary writers, has shown that 
“Shakespeare” or “Shake-speare,” hy- 
phenated, was the pen-name of Ed- 
ward de Vere, 17th Earl of Oxford, 
and was only arbitrarily, and subse- 
quently, applied to Shaksper of Strat- 
ford. There is no evidence, apart from 
the hoax inserted in the First Folio, 
seven years after the latter’s death, no 
evidence which would be accepted in a 
court of law or by a body of informed 
and unprejudiced scholars to indicate 
that the Stratford man had any part 
in the authorship of Shakespeare’s 
plays, poems and sonnets. 


A censorship ordered by Lord 
Burghley, head of the Privy Council, 
well-nigh blotted out the career of the 
Earl of Oxford, imposing anonymity. 
This decree was so strictly enforced 
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that anyone who wrote too frankly on 
the subject of the Earl and his affairs 
faced punishment and the confiscation 
of his works. The fact that Oxford 
wrote under the name of Shakespeare 
was well known to contemporary 
writers and courtiers. Only by pains- 
taking research among old letters and 
documents during recent years have 
we been able to piece together the facts 
of Oxford’s life and the evidence 
which proves that “Shakespeare” was 
a pseudonym. 

Edward de Vere meets every re- 
quired test of authorship. No other 
person in English history can meet 
these tests. Edward de Vere was 
trained in law, having spent the last 
three years of his “teens as a student 
at Gray’s Inn. He received an A.B. 
degree at Cambridge and an A.M. de- 
gree at Oxford. He was recognized as 
the leading poet and dramatist of the 
day. Peacham, a Master of Arts at 
Cambridge, writing in 1622, named 
the Earl of Oxford first of all of the 
great poets of this golden age of liter- 
ature. Shakespeare’s plays show a 
knowledge of court life and language 
and an essentially aristocratic point of 
view. Edward de Vere meets the test 
imposed by Bismarck when he said he 
“could not understand how it were 
possible that a man, however gifted 
with the intuition of genius, could 
have written what was attributed to 
Shakespeare, unless he had been in 
touch with the great affairs of state, 
behind the scenes of political life, and 
also intimate with all the social cour- 
tesies, and refinements of thought, 
which in Shakespeare’s time were to be 
met with only in the highest circles”. 
There is constant reference to the 
sports of the nobility; familiarity at 
first hand with falconry, horsemanship, 
jousting and fencing, as well as with 
warfare and the sea, to say nothing of 
continental travel and affairs of state. 
That the plays show a profound knowl- 
edge of Greek, Latin, French and 
Italian literature and history can be 
proved by innumerable citations. Ed- 
ward de Vere was one of the great 
scholars of the English 
Renaissance, as well as the foremost 
patron of literature. (Incidentally Ben 
Jonson did not say Shakespeare had 
“small Latin and less Greek”: he used 
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the subjunctive, meaning if he had 
had.) The chronicle plays are satu- 
rated with feudal atmosphere and the 
code of chivalry. Walt Whitman wrote 
that they were “conceived out of the 
fullest heat and pulse of feudalism”, 
obviously written “by one of the wolf- 
ish earls or a born descendant and 
knower’. Edward de Vere, 17th Earl 
of Oxford, was descended from a long 
line of feudal lords. A knowledge of 
the dramatic events of his life illumi- 
nates and enhances the meaning of the 





plays and the sonnets. Upon the theory 
that they were written by the grain- 
dealer of Stratford, the sonnets are 
meaningless. The plays demonstrate an 
aristocrat’s indifference to money and 
preoccupation with honor, both char- 
acteristic of Oxford. The penny-pinch- 
ing Stratford man had a neighbor com- 
mitted to prison as surety for a debt of 
a few shillings. Shakespeare’s vocabu- 
17,000 
words; and he coined 5,000 words for 


lary comprised more than 


the English language, many from Greek 
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and Latin roots. It is fantastic to 
attribute such a capacity to the grain- 
dealer of Stratford. 

An understanding of the life of 
Edward de Vere and of his authorship 
of the magnificent works resolves the 
mystery of Shakespeare’s sound knowl- 
edge of law and procedure. Besides 
having had three years at Gray’s Inn, 
he was a member of the two leading 
law committees of the House of Lords 
and the chairman of one of these 
throughout his mature life. 





proposed for the following morning, Sunday, August 23, 


Special Train Announcement 


1959 Annual Meeting 


The Seaboard Air Line Railroad Company has been selected as the official 
carrier from the East to transport members of the American Bar Association to 
its 82d Annual Meeting, to be held at Mianii Beach, Florida, during the period 
August 24-28, 1959. 


A through Special Train will be provided to operate in conjunction with the 
Pennsylvania Railroad from New York City, Saturday, August 22, with depar- 
ture time of approximately 11:00 a.m. from Pennsylvania Station enroute 
to Washington, D.C.; the Richmond, Fredericksburg & Potomac Railroad from 
Washington to Richmond; thence the Seaboard Air Line Railroad from Rich- 
mond to Miami. There will be stops at intermediate points to pick-up members 


desiring to board the “American Bar Association Special.” 


A sightseeing stopover at Cypress Gardens, Winter Haven, Florida, is also 


? 


will be scheduled to arrive in Miami at approximately 3:15 p.m. 


For further particulars, you are invited to write L. G. Weber, General Pas- 


senger Agent, Seaboard Air Line Railroad Company, 12 West 51st Street, New 


90 


York, New York, telephone Clrcle: 5-7380. 
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Promoting the Rule of Law: 


The Role of the American Lawyer 


by Ross L. Malone ¢ President of the American Bar Association 


The “Rule of Law” is the principal feature distinguishing our form 
of government from that of the countries behind the Iron Curtain. Ad- 
dressing the Marquette Law School Alumni Banquet last December in Mil- 
waukee, Wisconsin, President Malone spoke of the role of the legal profes- 
sion in maintaining the Rule of Law. Mr. Malone’s address was the first 
in a series commemorating the fiftieth anniversary of the founding of 
Marquette University Law School. Other speakers in the series will include 
the Right Honorable Sir Norman Birkett, Lord Justice of Appeal, and 
Mr. Justice Clark. Their addresses will be given at meetings to be held 


this spring. 





I am honored by your invitation to 
participate in the significant program 
which has been arranged in celebration 
of the fiftieth anniversary of the estab- 
lishment of the Law School of 
Marquette University. 

In our profession we consider that 
when a lawyer has reached 50 years 
he has come to the full fruition of his 
powers. Certainly by that time his char- 
acter and ability have been established 
and are known to his brothers of the 
profession. By age 50 he has clearly 
demonstrated either that he will be a 
success or a failure as a lawyer. 

While the life span of an institution 
such as yours is not limited by the 
human frailties which curtail the pro- 
fessional life of a lawyer, when an 
institution such as this attains the ma- 
tuvity of 50 years, it too has established 
its character, has demonstrated whether 
there is justification for its existence 
and, through the quality of its gradu- 
ates, it has established itself as either a 
success or a failure among law schools. 


In some degree, the character of 
your university was established when 
the Society of Jesus which sponsors 
and conducts this great university 
named it for that resolute explorer of 
this area, Pére Marquette. His 3,000 
mile exploration of the area by birch 
canoe in 1673 still is one of the most 
remarkable stories in the history of the 
exploration of our country. 

During the first fifty years follow- 
ing the opening of Saint Aloysius 
Academy, the predecessor of Marquette 
College and Marquette University, 
there was no law school available to 
its students. That a need for such a 
school existed is demonstrated by the 
distinguished history of this school 
since its founding in 1908. 

Your Marquette Law Review is now 
in its forty-second volume and is an 
important professional journal, recog- 
nized not only in your area but 
throughout the country. A former 
member of your faeulty whose activi- 
ties are inseparably connected with 
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Marquette Law School, my friend Carl 
B. Rix, has served with distinction as 
President of the American Bar Associ- 
ation and in many other important 
positions of leadership in the organ- 
ized Bar. Your graduates have estab- 
lished themselves in the profession 
throughout the United States, and 
their success reflects credit upon the 
institution from which they received 
their professional training. 

In viewing your first fifty years, in 
retrospect, you are entitled to take 
satisfaction in the character of the 
school which you have established and 
the contribution which it has made to 
the legal profession. I congratulate 
you upon an enviable record. 

Quite appropriately, you have se- 
lected as the subject of this anniver- 
sary celebration “the Rule of Law”. 
My concern this evening is with the 
role of the lawyer in the United States 
in promoting the Rule of Law; the 
role which he has played during this 
first half of the twentieth century and 
which he is playing today. 

Law did not have its inception in the 
mind of man, even though law, as we 
usually think of that term, refers to 
man-made laws enacted by legislative 
bodies and the common law as declared 
by courts. These are merely the means 
by which the law of God is made effec- 
tive; the means by which it is applied 
to the conduct of man. They are com- 
parable to the portion of a tree which 
is above ground and apparent to the 
eye of an observer. As in the case of 
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the tree, however, it is the roots from 
which it draws its strength. The law, to 
be eflective, must be rooted deep in the 
Divine Will, in the immutable rules 
of the natural law of God. Man-made 
law, which is contrary to, or not sup- 
ported by, the law of God will as 
surely wither and die as the tree which 
is not supported by a root structure. 

Law, essentially, is the body of 
rules which govern the conduct of 
human beings. The Rule of Law makes 
those rules paramount to the will of 
any individual or group of individuals, 
regardless of how powerful the indi- 
vidual or how large the group. It is 
the antithesis of the concept that 
“might makes right”. It is inherent 
in the Rule of Law that all men are 
equally subject to the law and that no 
man or group of men shall place them- 
selves above it. 

Implicit in the Rule of Law is the 
sanctity of the individual and the pro- 
tection of his rights against any person 
or group of persons who infringes 
upon them. This protection extends as 
well to action by persons exercising 
the power of government as to those 
acting individually. A Frenchman, 
Amoury de Riencourt, expressed this 
basic concept of the Rule of Law ad- 
mirably when he said in his book The 
Coming Caesars, “Freedom of the 
individual from arbitrary tyranny and 
the paramountcy of the law are in- 
separable.” 

The Rule of Law is a concept which 
has existed since Moses received the 
Ten Commandments upon Mount 
Sinai. It has survived autocracy, an- 
archy, tyranny and demagoguery and 
has-come to its highest state of de- 
velopment in the democracy of the 
twentieth century. 

And what of the role of lawyers in 
the Rule of Law? Lawyers are the 
handmaidens of justice. Equally, as 
Mohammed Imur, the present Chief 
Justice of Pakistan, said recently, 
“Lawyers are the 
democracy.” 


technicians of 


Whether you prefer “handmaiden” 
or “technician” or some other desig- 
nation as descriptive of their relation- 
ship to the Rule of Law in a democ- 
racy, lawyers are essential to the im- 
plementation of the Rule of Law, if 


not to its very existence. Their num- 
bers and importance in the society in 
which they exist are in direct propor- 
tion to the state of development of the 
Rule of Law in that society, and, hence, 
to the protection which that society 
affords to the rights of the individuals 
who compose it. 

Contrast the 2000 lawyers who are in 
private practice in Moscow, a city of 
5,000,000 people—roughly one lawyer 
to every 2500 people—with the 25,000 
lawyers practicing in New York City 
providing one lawyer for every 310 
people. Contrast the 10 per cent to 15 
per cent of the members of the Supreme 
Soviet of the U.S.S.R. who are lawyers 
with the 6624 per cent of the United 
States Senate and 56 per cent of the 
members of the House of Representa- 
tives of the U.S. Congress who are 
members of the legal profession. Yet 
while I was in Russia last summer, 
Khrushchev complained that there 
were too many lawyers and promptly 
took steps to reduce the enrollment of 
the law schools of the U.S.S.R. 

These comparisons, and many others 
that could be made, clearly support the 
premise that the number and impor- 
tance of lawyers in a country is di- 
rectly related to the Rule of Law and 
the protection afforded the rights of 
the individual in that country. A fur- 
ther tragic proof of the relationship 
between the incidence of lawyers in a 
society and the protection which it 
affords to the rights of individuals 
through the Rule of Law is afforded 
by recent developments in Hungary 
where, since the abortive counter- 
revolution and the disappearance of 
the last vestiges of individual freedom, 
the Communist regime has perpetrated 
a mass disbarment of lawyers. 

Tyrants throughout history have 
recognized in lawyers a constant threat 
to their tyranny. But this threat has 
not been a threat of corporate action 
of the legal profession as such. There 
is no instance in history of the legal 
profession as such rising against a 
tyrant. It was the barons, not the legal 
profession, who exacted Magna Charta 
from King John. It has been the 
Patrick Henrys, the John Adamses, the 
Thomas Jeffersons, the Benito Jaurezes 
who have provided individual leader- 
ship in opposition to tyranny and in 
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demanding the establishment of the 
Rule of Law. 

It is the cumulative effort of some 
175,000 lawyers in private practice in 
the United States today which is the 
greatest bulwark supporting the Rule 
of Law in this country. 

In times past this support primarily 
has taken two forms: First, the con- 
tribution of individual lawyers to the 
effective administration of justice by 
our courts; and, second, the protection 
by individual lawyers of the rights of 
individual clients against infringement 
by government or individuals in both 
criminal and civil cases. 

As the twentieth century has un- 
folded, however, there has matured a 
third means of support of the Rule of 
Law by the legal profession; one which 
theretofore had been of relatively 
minor significance. It is corporate 
action of the legal profession through 
bar associations. 

True, bar associations are not prod- 
ucts of the twentieth century. Vari- 
ous organizations of the members of 
the Bar of some of the courts had 
existed before the revolution, but 
Dean Pound, in his The Lawyer from 
Antiquity to Modern Times, recognizes 
the Philadelphia Bar Association, 
founded in 1802, as the oldest bar 
association in continuous existence in 
the country, and he suggests that the 
rise of bar associations, as we know 
them, began in the 1870s. 


I suggest that bar associations have 
come of age in the fifty years during 
which your law school has been in 
existence, and that in their present 
form they provide one of the most 
important bulwarks of the Rule of Law 
in this country today—a bulwark pro- 
vided by lawyers, to be sure, but law- 
yers acting collectively rather than 
individually. In this respect it seems 
to me that the American lawyer’s role 
in promoting the Rule of Law has 
undergone a change, which makes his 
role an even more important one than 
that which he has occupied in the past. 

In support of the premise that bar 
associations have attained maturity 
during the last fifty years, I cite the 
fact that integration of the Bar which 
first occurred in North Dakota in 1921 
has now extended to twenty-six states, 
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the latest your State of Wisconsin in 
which an integrated Bar became a 
reality on January 1, 1957. State bar 
organizations by this process have been 
converted from relatively impotent 
voluntary associations, frequently con- 
sisting of a minority of the lawyers in 
a jurisdiction, to all-inclusive organi- 
zations with official status, increased 
resources and much increased power 
and prestige. 

I would further cite the evolution of 
the American Bar Association in the 
past fifty years from a small voluntary, 
largely social organization of 3716 
lawyers in 1908, to its position in 1958 
as the recognized national voice of the 
legal profession of the United States, 
composed of over 95,000 members, 
having a House of Delegates represent- 
ative not merely of those 95,000 mem- 
bers, but of the entire legal profession 
of the country which is represented 
in it, 

The mere increase in numbers and 
strength of organizations composing 
the organized Bar of the United States 
will not ipso facto effect a change in 
the lawyer’s role in promoting the Rule 
of Law in this country. The inquiry 
naturally follows: How has this new- 
found strength been used? How, if at 
all, is it contributing to the promotion 
of the Rule of Law in the United 
States? 

The answer to this question could 
be the subject of this entire series of 
itself, 
passes everything that bar associations 
are doing today in the discharge of 
the public responsibilities of the Bar. 
It extends from the improvement of 
legal education and standards of ad- 
mission to the Bar on the one hand to 
the attack upon court congestion 
throughout the United States, on the 
other; from disciplinary activities on 
the one hand to the report of the 
American Bar Association’s Federal 
Judiciary Committee upon the pro- 
fessional qualifications of proposed 
appointees to the Supreme Court on 
the other. 

I know of no one who has attempted 
to catalogue the activities of the 
American Bar Association to deter- 
mine the portion of its activities which 
are directed toward benefit to the 
members of the profession, as com- 


lectures in because it encom- 


pared to the portion which is in dis- 
charge of the public responsibility of 
the Bar, for the benefit of the public 
and the country at large. I should esti- 
mate, however, that two thirds of its 
activities are more closely allied to the 
public good than to the private interest 
of lawyers. 

To the extent that the functions and 
objectives of bar associations, state 
and national, are in the public interest, 
as distinguished from the interest of 
the profession itself, they directly or 
indirectly contribute to the promotion 
of the Rule of Law, just as any activity 
which is directed toward the improve- 
ment of the administration of justice 
promotes and strengthens the Rule of 
Law in this country. 

The greatest threat to the Rule of 
Law in any democracy is the danger 
that the people will become dissatisfied 
with the functioning of their system 
of justice and do irreparable injury to 
it, without realizing that by so doing 
they are destroying the very founda- 
tion of the Rule of Law in their society. 
That danger imposes a continuing obli- 
gation upon the members of our pro- 
fession as individuals and through bar 
associations, to interpret to the public 
the action of our judicial bodies in an 
effort to insure that lack of under- 
standing will not become the basis of 
unwise public action. 

This support the 
courts as institutions of government— 
is one which has assumed increased 
importance recently as decisions of the 
Supreme Court of the United States in 
highly controversial areas have become 
public issues by which deep-rooted 
loyalties and prejudices have been 
stirred. The application of the obliga- 
tion of a lawyer to such a situation is 
not always easy. As in most cases of 
intense controversy, there is an area 
which is clearly white, another which 
is clearly black and an area in between 
which is gray—and quite extensive. 

The standard on the basis of which 
the propriety of a lawyer’s conduct in 
relation to controversial court decisions 
will be judged is provided by the Oath 
of Admission and the Canons of Pro- 
fessional Ethics. The first obligation 
assumed by the Oath of Admission is 
to support the Constitution of the 
United States and of the state in which 


obligation—to 
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admitted. The second obligation is 
this: 


I will maintain the respect due to 
courts of justice and judicial officers. 


The First Canon of Professional 
Ethics provides: 


It is the duty of the lawyer to main- 
tain towards the courts a respectful 
attitude, not for the sake of the tem- 
porary incumbent of the judicial office, 
but for the maintenance of its supreme 
importance. Judges, not being wholly 
free to defend themselves, are pecu- 
liarly entitled to receive the support 
of the bar against unjust criticism and 
clamor. Whenever there is proper 
ground for serious complaint of a 
judicial officer, it is the right and duty 
of the lawyer to submit his grievances 
to the proper authorities. In such 
cases, but not otherwise, such charges 
should be encouraged and the person 
making them should be protected. 


Neither the oath nor the Canon pro- 
hibit criticism of decisions of the 
courts. Such criticism is healthful, and 
when constructive, is to be encouraged. 
Clearly, however, it must be limited to 
criticism of the decisions and opinions 
themselves and must not extend to 
impugning the motives of a court. 

Since the purpose of the quoted 
portion of the Oath and the Canon is 
the support and maintenance of courts 
as institutions of government, personal 
criticism of individual members of a 
court which tends to destroy confi- 
dence in the court as an institution is 
at best of questionable propriety—at 
worst a violation of the Canons. 

Of one thing there can be no ques- 
Members of the Bar having 
taken the Oath of Admission and as- 
sumed the obligation imposed by the 


tion. 


Canons of Ethics of the profession are 
subject to restraints which do not exist 
in the case of laymen. The lawyer’s 
obligation in this regard was well 
stated recently by Dean Griswold in 
his Morrison Lecture when he said: 


With such a hue and cry being 
raised, one should be very careful that 
he does not joint it, and that he does 
not create the impression that he is 
joining it. This is an especial responsi- 
bility for lawyers, who should be 
expected to have an understanding of 
the actual issues involved in these 
matters and to whom the public can 
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rightly look for sound and thoughtful 
leadership on questions of such funda- 
mental public importance. 


There is no aspect of the lawyer’s 
role in preserving the Rule of Law 
which is of greater importance than 
the preservation of the courts them- 
selves, without which the Rule of Law 
cannot exist. The right to criticize 
decisions is an important aspect of the 
preservation of the courts, and I would 
not want to be understood as in any 
manner discouraging such criticism so 
long as it is within the bounds of pro- 
priety as established by our Oath and 
Canons. I do, however, want to empha- 
size the fact that the extent of your or 
my disagreement with a decision is not 
the criterion by which the character of 
our criticism is to be judged, nor does 
the number of decisions with which we 
may disagree alter the boundaries of 
propriety. 

Returning now to the corporate ac- 
tion of lawyers through bar associa- 
tions, | have suggested that it has 
become an increasingly important as- 
pect of their promotion of the Rule of 
Law in this country. There are two 
instances of action by the American 
Bar Association during this period of 
emergence of bar associations, each of 
which constituted important and effec- 
tive action by lawyers in the promotion 
of the Rule of Law. You are familiar 
with both. Each resulted from contro- 
versies involving the Supreme Court of 
the United States. Had either been un- 
successful, the Rule of Law in the 
United States would have suffered ir- 
reparable injury. I refer to the so- 
called “Court-Packing Plan” of 1937 
and the Jenner Bill of 1958. 


In both instances, the Court was 
under attack by other branches of the 
Federal Government because of dis- 
satisfaction with certain decisions in 
areas of great current controversy. In 
1937 the attack was by the Executive 
Branch, in 1958 by the Legislative 
Branch. 


In the earlier situation, the 
means by which opponents of the 


Court sought to accomplish their de- 
sires was through increasing the num- 
ber of justices. In the latter case, it 
was by depriving the court of appellate 
jurisdiction in cases involving the 
questions as to which of its decisions 
were in disfavor. 

Had the legislation proposed in 
either instance been enacted, the posi- 
tion of the Court as the final guardian 
of the rights guaranteed by the Consti- 
tution would have suffered—and with 
it the Rule of Law in this country. In 
the case of the Court-Packing Plan, 
the attack on the Court was from the 
left. In the case of the Jenner Bill it 
was from the right. In both cases the 
decisions involved were the subjects of 
bitter controversy. 


It is a great tribute to the organized 
Bar, composed as it is of lawyers of 
all schools of thought, that in both 
cases, acting through the American 
Bar Association, it rallied to the sup- 
port of the Court and effectively op- 
posed the proposed legislation. Both 
cases are instances of effective cor- 
porate action by lawyers in support of 


the Rule of Law. 


In the case of the Jenner Bill, and 
no doubt in the case of the Court- 
Packing Plan as well, many members 
of the House of Delegates of the Amer- 
ican Bar voted in 
favor of the action of the Association 


Association who 
were in disagreement with the decisions 
of the Court which triggered the legis- 
lation. Nonetheless, recognizing the 
threat to the integrity of our judicial 
system and to the independence of the 
judiciary, they voted overwhelmingly 
to oppose the legislation, and thereby, 
in a very real respect, promoted the 


Rule of Law. 

There are many other examples 
which I could cite of corporate action 
by lawyers, through bar associations, 
supporting the Rule of Law in the 
United States. They are available in 
every field of bar association activity. 
The progress of the past twenty-five 
years in the improvement of the ad- 
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ministration of justice is attributable, 
in a very large degree, to such activity. 
It constitutes a vital contribution to 
the support of the Rule of Law. 

The comparatively newly developed 
strength and influence of the bar asso- 
ciations of the United States is a 
source of added responsibility for 
every American lawyer. As a member 
of the profession, he has a proportion- 
ately greater duty to see that this 
strength and influence is exercised dis- 
passionately, intelligently and in the 
public interest. The question of whether 
or not he shall join his bar association 
and participate in its deliberations is 
no longer to be decided in the light of 
It must be 
considered as a means of discharging 
an important part of the obligation 
which he assumed when he became a 


his own selfish interest. 


member of the profession. 

The law schools have a vital role in 
insuring his appreciation of this ob- 
ligation. It is equally—if not more— 
important that a new law graduate 
appreciate his public responsibility and 
the part being played by bar associa- 
tions in the discharge of that obliga- 
tion of the profession as that he know 
the substantive law on any subject. It 
should be one of the primary ob- 
jectives of a legal education. 

I am confident that your school has 
provided that important ingredient of 
legal education for its graduates. In 
the light of the constantly increasing 
significance of the corporate action of 
lawyers, I commend it to you as a 
subject worthy of increasing emphasis 
during your next fifty years. 

May I conclude with the observation 
that it was American lawyers who con- 
ceived the Rule of Law as it is em- 
bodied in our Constitution and Bill of 
Rights. Their successors effectuated it 
and delivered it to our generation 
strengthened and revered. I am con- 
fident that the legal profession will 
continue to be fully worthy in all re- 
spects of its trust as the custodian of 
this, the secret of our nation’s great- 
ness. 
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The Law: 


Russia’s Greatest Weakness 


by Charles S. Rhyne ¢ President of the American Bar Association, 1957-1958 


In this article Mr. Rhyne sums up his impressions of his two-week visit 
to the Soviet Union last summer, at the end of his term as President of the 
American Bar Association. He found the Russians friendly and tremen- 
dously curious about America and Americans. The Soviet Union’s great 
weakness, he declares, is her lack of a real legal order: the Communist 
dictatorship is ruthless and, although the open terror appears to have 
ended, at least for the present, a new kind of tyranny has taken its place. 





Fourteen days in Russia with a 
delegation of American lawyers in- 
vestigating law, lawyers and the courts 
was certainly one of the most memo- 
rable experiences of my term as Presi- 
dent of the American Bar Association. 
We went there to find out first-hand 
what lawyers and judges do in the 
Soviet Union and how they do it. 
Since the legal field offers an almost 
unexplored area insofar as our knowl- 
edge of Russia is concerned, it was 
believed that any knowledge we might 
acquire would be extremely useful. 
We wanted to find out also whether 
our Association’s program for world 
peace through law has any possibility 
of acceptance in a nation founded 
upon and operated under the concept 
of force. 

In recent months, Americans have 
grown accustomed to emphasis upon 
Russia’s growing achievements in edu- 
cation, medicine, science, technology, 
agriculture, military might, propaganda 
and other fields. These achievements 
are often held up as demonstrating 
that she has, or may soon, outstrip us 
in many areas. Delegation after dele- 


gation have gone to Russia to investi- 
gate different fields of endeavor and 
have returned with reports of dramatic 
progress. Each report stresses that 
Russia’s dominant theme song is “Beat 
the United States” in every field of 
endeavor. From sports to satellites, 
from submarines to jet aircraft, many 
examples can be cited of her astound- 
ing progress. Our report on law and 
justice is radically different from these 
other recent reports on Russia. We 
found her law weak and her progress 
small. 


Our delegation was composed of six 
lawyers, E. Smythe Gambrell, Past 
President of the American Bar Associ- 
ation; Ross L. Malone, the then 
President-Nominee and now the Presi- 
dent of our Association; Richmond C. 
Coburn, member of the Board of 
Governors; Lewis F. Powell, Jr., State 
Delegate from Virginia; Walter E. 
Craig, then member-nominee and now 
a member of the Board of Governors; 
the writer of this report; two wives, 
Mrs. Ross L. Malone and Mrs. Walter 
E. Craig; and my eight-year-old son, 
Billy. Although our visit was approved 
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by the Board of Governors of the 
American Bar Association, all mem- 
bers of the party paid their own ex- 
penses. We went into Russia from 
Helsinki, Finland, in July, 1958, just 
after our military forces had gone into 
Lebanon. At that time newspaper head- 
lines were screaming charges and 
countercharges between Moscow and 
Washington. Peace or war appeared 
to be in the balance. Even under ordi- 
nary circumstances, any free man prob- 
ably feels a few tugs at his heart when 
he goes behind the Iron Curtain. But 
to go in there when war could break 
at any moment gives one an indescrib- 
able feeling. 

But I took little Billy by the hand, 
gave one last glance back toward the 
free world, and boarded the ancient- 
looking, two-motored Russian plane. 
About two hours later we landed in 
Leningrad. It was raining. Two Rus- 
sian soldiers came aboard the plane 
and requested our passports. We were 
then told to deplane. Billy turned to 
one of the soldiers and said, “Look, 
my Daddy said I was to be the expert 
on money. Tell me about Russian 
money.” In perfectly good English, 
the Russian soldier began to explain 
Russian rubles and kopecks to Billy. 
He also said, “Little fellow, you are 
the youngest American ever to visit 
this airport.” Other Russians at the 
airport joined in the discussion with 
Billy and soon the “ice was broken”. 
We older members of the party felt 
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better—at least I did. 

We were taken in cars to the Europa 
Hotel. The hotel was probably built in 
the time of Peter the Great. The furni- 
ture obviously was from an ancient 
era. Billy and I were ensconced in a 
rather elaborate suite. We were warned 
that our rooms might be “bugged” 
(with concealed microphones), espe- 
cially mine. Any recordings they got 
out of the suite occupied by Billy and 
myself will probably be museum pieces! 
| would enjoy watching the faces of 
those Russians as they attempt to de- 
code the squeals, shouts and noise 
made by my extra-vigorous eight-year- 
old son. 

The morning after our Leningrad 
arrival two Intourist guides and in- 
terpreters were assigned to us and we 
began sightseeing and meeting with 
Russian lawyers and judges. 


Soviet Show Places... 
The Palaces of the Tsars 

It may amaze you, as it did me, but 
the “show places” they take you to in 
Russia are the palaces of the Tsars. 
The robes, crown jewels and such of 
the Tsars are displayed with great 
pride. One would think the Communists 
of all people would have destroyed 
Russia’s past grandeur. But they have 
preserved it almost intact. This is just 
one of many contradictions found in 
that strange land. 


We emphasized to everyone that our 
main business in Russia was to talk to 
lawyers and judges, but we also wit- 
nessed court trials and talked with 
many laymen. After our guided tours 
of museums, galleries and other places, 
and our conferences with lawyers and 
judges, we were pretty much on our 
own in the late afternoons and at night. 
We often spent our free time in depart- 
ment and other stores, and walking the 
streets. We did take in the ballet in 
Leningrad, the world-famous Moscow 
puppet show and a circus in Kiev. 

No matter where we were our clothes 


made us stand out. People—chiefly 


young people—often approached say- 
ing, “You are Americans.” And then 
they asked questions fast and furious. 
The surprising thing is that so many 
Russians speak English, and speak it 
Well. We were told, for example, that 


more than 10 million Russians are 
now studying English. Contrast that 
with less than 4,000 in our country 


who are studying Russian. 


Once Billy and I went (without 
escort) into the largest department 
store in Leningrad at about 8:00 P.M. 
We bought a necktie which, incident- 
ally, cost about $14.00 in our money, 
although the same tie could hardly be 
sold for $1.00, here. 
fantastically high—the ladies in our 
party reported that ladies’ slips cost 
from $45 to $100. Men’s suits were 
about $100 to $500, using their 4 
rubles per dollar official exchange rate. 


Everything is 


Other clothing prices are similarly in- 
flated. The store clerk spoke up im- 
mediately in excellent English saying, 
“You are Amerikanas.” And seemingly 
from nowhere, came people by the 
score until shortly we were surrounded 
by from 100 to 150 very friendly, but 
extremely curious Russians. They pep- 
pered us with questions, like, “Do you 
have to get a permit to go from New 
York to Washington, and who issues 
it?” “Do you live in a home?” “Do 
you own it?” “How many rooms does 
it have?” “How many bathrooms does 
it have?” “What did it cost?” “Do 
you have servants?” “How many?” 
“Why did you bring this little boy to 
Russia?” “Are you a government 
official?” “Why are you here?” “Do 
you own an automobile?” “More than 
one?” The looks on their faces often 
indicated that they didn’t believe the 
answers when I gave them. 

Some of the women pushed up 
through the crowd so that they could 
touch Billy and feel the cloth of his 
suit, and they tried to ask him ques- 
tions by whispering in his ear. They 
wanted to know where his:mother was, 
his age. the cost of his clothing, ete. 
The intensity of the curiosity of the 
Russians about us and how we live 
defies adequate description. Billy and 
I answered questions for two hours. 
We were literally pinned against the 
store counter and could not leave. 
Finally a bell rang signifying the 
closing of the store at 10:00 p.M., and 
we were escorted out by our chief 
questioners. 

Our questioners were friendly and 
courteous, but avidly hungry for in- 
formation. They stressed over and over 
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again the friendship of the Russian 
people for the people of America. They 
wanted to know why we “want war”. 
They said with great emphasis (and 
other Russians stressed this also) that 
they had 17 million men killed in 
World War II. When I told them we 
did not want war, they looked in- 
credulous and said, “Well, perhaps it 
is your leaders who want war.” When 
I denied that with some heat, and said 
emphatically that President Eisenhower 
was the greatest leader for peace in the 
world today, they just shook their 
heads slowly with puzzled expressions 
on their faces. 

Our experience in this Leningrad 
store was repeated on a smaller scale 
upon other occasions there and in 
Moscow, Minsk and Kiev. Little boys 
constantly tried to trade Billy various 
pins with the likenesses of Lenin and 
other Russian leaders on them for any- 
thing he would give them that was 
American. Every member of our party 
had many unique experiences which I 
hope they will record and publish. 
Ross Malone, for example, developed 
the story of legal education and con- 
tinuing legal education; Lewis Powell 
went after the story on schools in 
general and the others developed other 
subjects. Mrs. Malone has written up 
the trip from the women’s viewpoint. 


We arrived in Moscow just after the 
Communists had knocked most of the 
windows out of our Embassy. We re- 
ceived an amazing description of just 
what had happened. It illustrates the 
fact that the Russian people have been 
so propagandized down through the 
years, by the biggest propaganda ma- 
chine in all history, that they do not re- 
act as quickly and as vigorously to the 
“party line” as Communist leaders 
would like us to believe. The night 
before the windows were shattered the 
Communists surrounded the block in 
which the Embassy is located with 
loud speakers. Early on the morning 
of the stoning they set up their tele- 
vision cameras and radio equipment 
directly in front of the Embassy. They 
then roped off the block and started 
funneling the thousands of people who 
always seem to be tramping the streets 
in Russian towns off the streets of 
Moscow into the street in front of the 
Embassy. Several busloads of men 
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arrived armed with rocks and ink wells 
(the blue ink was evidently supposed 
to show up better on television) ad- 
jacent to the Embassy. These people 
piled out of the busses and each man 
knocked out his assigned window “as 
planned”. We were informed that even 
the photographs which appeared in this 
country revealed the true fact that the 
people in the “mob” did not have 
angry faces but were laughing and 
having a good time. We had two 
marines stationed at the gate to the 
Embassy. No one threw anything at 
them. The whole thing was a fake and 
a fraud for propaganda purposes. Far 
from demonstrating that the Russian 
people were riled up over Lebanon, it 
really demonstrated just the opposite. 
But there is no question that the 
windows were broken and the blue 
ink wells were thrown. We saw the 
smashed windows and the ink stains on 
the sides of the building, a building, 
incidentally, owned by Russia—so 
they knocked their own windows out! 

The first Russian lawyer we met was 
a woman. She was counsel for the 
“Lenin Works”, a large factory employ- 
ing over 6,000 people in Leningrad. 
She advises management about like a 
corporation lawyer does in the United 
States. She spends a lot of time fight- 
ing with various suppliers of the fac- 
tory over their failure to make good on 
their agreements. Those failures cause 
the factory to fall below its quota, and, 
since workers are paid on a piecework 
or incentive basis, their pay suffers as 
a result. She also represents manage- 
ment in disputes with workers. Interest- 
ingly enough, throughout our three- 
hour discussion with the director of 
the factory, the local Commissar of the 
Communist Party sat in. 


Russian Courts... 
Lay Judges 

This lady lawyer stated that 54 per 
cent of all the lawyers in Leningrad 
were women. She thought that the per- 
centage of women lawyers is rather 
large throughout Russia. Her informa- 
tion was confirmed in our interviews 
with other lawyers and judges. The 
following day we met with the Presi- 
dent of the Leningrad Bar Association 
and the nine members of his presidium. 
They outlined the function of Russian 


lawyers and judges and how they were 
performed. They described their system 
of People’s Courts and their limited 
trial jurisdiction, from which appeals 
lie to a District Court or a City Court. 
Those courts exercise a general un- 
limited trial jurisdiction covering the 
most severe criminal charges and the 
most important civil litigation. Fur- 
ther appeals are to the Supreme Courts 
ef each of the fifteen Republics. An 
appeal to the Supreme Court of the 
U.S.S.R. is allowed in certain of the 
most important criminal and civil cases. 


The People’s Courts are composed 
of a law-trained, elected judge plus 
two lay “people’s representatives”. The 
latter are drawn from a panel of 
seventy-five who are elected for each 
People’s Court. These “people’s repre- 
sentatives” have an equal vote with 
the judge in all decisions. The City and 
District Courts are made up the same 
way, le., a judge plus two laymen. 
Appellate courts are made up of law- 
trained judges only. 

The interviews with the lawyers and 
judges were all conducted in about the 
same way. I would open by telling 
each lawyer, judge, or group that we 
appreciated their meeting with us, and 
that we were there to find out all we 
could about law, lawyers, judges, and 
the administration of justice in Russia. 
I told them that we would answer any 
questions they might have about the 
same subjects in our country. I would 
then ask all the questions I could think 
of to develop the general picture. Each 
of the other lawyers would in turn ask 
all the questions he could think of. 
This proved to be a splendid mecha- 
nism to develop the facts. We left no 
area unexplored. Certain it is that 
never have more Russian lawyers and 
judges been subjected to a more vigor- 
ous questioning! Their questions to us 
evidenced great interest in our law, 
lawyers and courts, so it was a mutual 
exchange. 

We generally worked through in- 
terpreters, although some of the Rus- 
sian lawyers could speak English. The 
judges and lawyers were friendly 
throughout, with one exception. In 
Moscow we made the mistake of 
taking one of our Embassy officials 
with us when we met with the head of 
a sixteen-lawyer “International Law 
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Office”. The Embassy official who was 
with us argues with that particular 
Russian lawyer almost daily about 
Russian claims of various kinds. The 
lawyer spends most of his time trying 
to collect estates left by people in the 
United States to Russian beneficiaries. 
He wanted to argue about some of our 
recent court decisions holding that, 
since the Communists would confiscate 
any money sent to Russia, it must stay 
in the United States. We explained 
that we were not a court of review of 
the courts of the United States and 
that he would have to present his argu- 
ments to the courts of which he com- 
plained, but that we were glad to have 
his reactions and any explanation that 
he might be able to give as to just how 
people in Russia could receive and 
keep the money. He gave no direct or 
satisfactory answer to this, but said 
in substance that Russia, not the courts 
of America, should decide what hap- 
pens to such monies. 

With the opportunity to compare the 
answers given by different lawyers and 
judges, both within the same city and 
in different cities, we believe that we 
acquired a rather good picture of their 
legal system and the function of their 
law, lawyers and judges. We probably 
do not have a completely accurate 
picture and some of our observations 
and information may not for that 
reason be entirely accurate but we 
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tried our best to be objective and 
complete. 

At every meeting or conference our 
most piercing questions about the 
clearly revealed control of everything 
legal and governmental by the Com- 
munist Party were answered in a 
friendly manner. At every interview— 
even in early morning—the Russian 
lawyers had tables set with apples, 
grapes, mineral water, candies, cookies 
and cigarettes. 

We found that the U.S.S.R. has an 
estimated 16,000 practicing lawyers as 
compared to over 200,000 in the 
United States. There are in addition 
an estimated 50,000 to 60,000 Russian 
lawyers who work for governmental 
plants and agencies. We talked to both 
types of lawyers, but chiefly with the 
practicing lawyers and judges. 

There is no national bar association 
in Russia. Soviet lawyers asserted that 
their government recently gave them 
permission to organize such an associ- 
ation, but they voted against it in order 
to maintain the “independence” of 
their local associations. There are no 
associations in the fifteen Soviet Re- 
publics similar to our state bar associ- 
ations. The Moscow Bar Association, 
with about 1,200 members, is the larg- 
est in the Soviet Union. 
twenty-one separate law offices (or col- 
legiums as they call them), plus the 
international law office which special- 


Moscow has 


izes in foreign law matters. Leningrad 
has nine law offices. Both Moscow and 
Leningrad (as well as the other local 
associations) have a presidium which 
governs matters for the profession lo- 
cally, as well as a chairman and a 
presidium for each office. There are no 
individual private law offices such as 
we have. No lawyer can practice ex- 
cept as a member of one of the col- 
legiums. The lawyers usually get 79 
per cent of the fees they earn with 21 
per cent going for overhead of the 
office. Sometimes clients ask for law- 
yers by name and get the lawyer they 
wish. Where that is not done, the 
Chairman assigns the case to one of 
the lawyers in the office. The better 
known a lawyer is, the higher the fees 
he can charge, but minimum fees are 
prescribed. The average income of 
lawyers is about 1.400 rubles ($350 at 


the four rubles per dollar official ex- 
change rate) per month. Earnings of 
lawyers are roughly equivalent to those 
of some teachers, engineers and some 
teachers in grade 
schools have lower earnings and in 


scientists. Some 
colleges professors earn slightly more. 
There is a favored group of techno- 
crats, educators, writers and actors 
who have a much higher rate of 
earnings. 

By our standards, their civil litiga- 
tion is rather petty. Aside from divorce 
cases, they litigate chiefly over the 
rights to so many feet of occupancy of 
jointly occupied apartments and over 
job rights in plants and other places of 
employment. The most remunerative 
civil litigation grows out of copyright 
claims, but there is not much of it. In 
criminal matters, stealing state prop- 
erty and drunkenness seem to head the 
list. About 80 per cent of their litiga- 
tion is civil. 

At each meeting with Russian law- 
yers and judges we explained our pro- 
gram for world peace through law and 
inquired as to whether the Soviet law- 
yers and judges thought there might be 
co-operative effort between the lawyers 
of the U.S.A. and the U.S.S.R. toward 
such an objective. They spoke enthusi- 
astically of their genuine interest and 
mentioned the Geneva Conference on 
the Law of the Sea, which, with Rus- 
sian _ participation, four 
agreed-upon conventions, as proof of 


produced 


what co-operative lawyer effort can do 
in the field of world law. 

A major factor in our success in 
getting along in Russia was the experi- 
ence previously acquired in a _ visit 
there two years before by Smythe 
Gambrell. We changed his title from 
past president to “Commissar from 
Georgia” as an affectionate character- 
ization of his driving insistence upon 
our seeing the lawyers and judges of 
Russia. We found that without his 
insistence and drive the Russians would 
rather take us sightseeing. They are 
not proud of their law. 


Vivid Impressions ... 
A Short Summary 

After such an intensive investigation, 
a complete but short summary is diff- 
cult. The highlights are as follows: 

1. Russia has a legal system in form. 
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In Soviet courts trials are public. The 
defendant can have a lawyer and offer 
evidence through witnesses in his de- 
fense. Behind this facade of form it is 
abundantly clear that the system lacks 
substance, since prior to the court trial 
at a “star-chamber” investigation ques- 
tioning, the presence of counsel is not 
allowed, and everything is taken down 
for use against the defendant at his 
trial. This is Russia’s famous “confes- 
sion” procedure. Those we interviewed 
admitted that it still exists, but they 
hope to change it by a proposed new 
criminal code now under consideration. 


2. It is clear that the Soviet legal 
system is under the domination of the 
Communist Party and that it is utilized 
as an instrument to insure a Commu- 
nist monopoly over all political, eco- 
nomic and other activity in Russia. 
Since the Communist Party lies outside 
the legal framework of the Soviet gov- 
ernment, it is an inescapable conclusion 
that the real sovereign power in Russia 
resides outside the official government. 


3. Communism controls and warps 
justice in Russia. Among the most im- 
portant questions put to every de- 
fendant in every criminal case is: “Are 
you a member of the Communist 
Party?” This question was put in the 
trials we attended. And, 
though they usually deny it is a fact, it 
is irrefutably clear that the Soviet legal 
system provides a different type of 
justice for Communists and non-Com- 


criminal 


munists. 


4. Complete ownership of all real 
property, business, and productive 
plants by the government, and their 
radically different system of govern- 
ment, dissimilarities which 
make exact comparisons between our 
system of law and courts and that of 
Russia difficult or impossible. 


creates 


5. No person is allowed to accumu- 
late any instrument of power with 
which to overthrow Communism. Their 
legal system is designed to prevent 
acquisition of power through money, 
land, or weapons. While we encount- 
ered some discontent, Communism 
seems solidly entrenched. There is no 
apparent prospect of a sudden explo- 
sive revolution to overthrow it or of 
any organization to replace it. 


(Continued on page 309) 
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An Unsolved Problem: 


Comparative Sentencing Techniques 


by B. J. George, Jr. * Professor of Law at the University of Michigan Law School 


The United States, writes Professor George, is the only country in the 
free world “where a single judge may, without being subjected to any 
review of his determination on the merits, decide absolutely the minimum 
period of time during which a convicted offender must remain in prison”. 
He goes on to point out that sentences in the United States are probably 
the longest in the world. In his consideration of the problem of disparity 
in sentences, Professor George shows how sentences are imposed and 


reviewed in other countries, 





The problem of disparity in sentence 
is one which all the leading legal sys- 
tems of the world face in one form or 
another. Indeed, it is the inevitable 
result of the development of a pro- 
gressive system of penal law based on 
ideas of deterrence, rehabilitation or 
segregation rather than of revenge and 
crude repression.! In feudal times the 
chief variations in punishment lay 
more in the methods by which an 
offender was to be executed than in any 
other way. The role of the judiciary 
was to determine the question of guilt 
and to enter judgment. When this was 
done the penalties of the law were 
exacted as a matter of course, unless a 
royal pardon was forthcoming. 

When, however, the reform move- 
ments of the nineteenth century swept 
over Europe and the United States, 
the ideas of Beccaria, Montesquieu, 
Bentham and their followers were em- 
bedied in the revised penal codes.” 
Among the more significant changes 
were the severe curtailment or abolition 
of the death penalty and the institution 
of maximum and minimum sentences 
for each crime by which could be de- 


termined the relative gravity of the 
offense and the prototype offender in 
the eyes of the legislature and within 
which the appropriate penalty for the 
individual offender was to be assessed 
by the court which tried his case. 

Reform, however, having taken care 
of the barbarism of feudal law, brought 
into being the possibility of unfair in- 
equality in the treatment of convicted 
persons. Before reform, all offenders 
were treated with inhumane equality; 
after reform, humane inequality was 
guaranteed, carrying with it the possi- 
bility that two offenders of substan- 
tially equivalent character whose crim- 
inal acts were not materially different 
might receive glaringly disparate sen- 
tences. 

To reduce this possibility, various 
control devices have been created. 
Parole tends to diminish differences in 
treatment based on _ considerations 
other than the character of the prisoner 
and the degree of rehabilitation which 
he has achieved while in prison. Pro- 
bation, suspended sentence and sus- 
pended pronouncement of judgment 
also affect the extent to which unfair 
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discrimination exists. But none of 
these devices completely disposes of 
the problem. If an offender is deemed 
by the sentencing judge fit only for a 
long prison sentence, he will not con- 
sider probation. Indeed, the very ex- 
istence of probation invites unfair 
disparity of the most obvious sort, for 
one may find one of two similar of- 
fenders sentenced to a term of im- 
prisonment by one judge, while the 
second may be granted probation by 
another judge. 
solve the problem of unequal sentences, 
for it cannot be granted until a stated 
portion of the minimum sentence or 
stated sentence has_ been 
Therefore, in a great many countries 
legislative attention has been given to 
the sentencing process itself and to 
appellate review of sentences. To indi- 
cate that we in the United States may 


Neither does parole 


served.® 





1. This would exclude the substitution of 
mob justice and policy of the controlling politi- 
cal party such as that which prevails in Com- 
munist China. See Bonnichon, Law in Commu- 
nist China, International Commission of Jurists, 
The Hague. 

2. The history of the changes is discussed in 
Ancel, The Collection of European Penal Codes 
and the Study of —-* Law, 106 Univ. 
or Pa. L. Rev. 329 (1958). 

3. Federal prisoners must serve one third of 
the minimum term or fifteen years of a life 
sentence. 18 U.S.C.A. §4202. Japanese law re- 
quires service of one third of the sentence or 
ten years of a life sentence. Penal Law Art. 28. 
Germany requires service of three quarters of 
a term of imprisonment (Zuchthaus) with a 
minimum of at least one year before provisional 
release may granted. Penal Code Art. 23. 
Release under Italian law requires service of 
half a sentence over five years, provided it is 
within five years of the end of the sentence 
period. Penal Code Articles 176, 177. French law 
makes the minimum three months for a sen- 
tence of six months or less, half the sentence in 
other cases and two thirds for recidivists. Penal 

ode Art. 58, Law of August 14, 1885, Art. 1. 
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have something to learn from these 
other legal systems, we are the only 
country in the free world where a 
single judge may, without being sub- 
jected to any review of his determina- 
tion on the merits, decide absolutely 
the minimum period of time during 
which a convicted offender must re- 
main in prison. 


The Range of Penalties in 
Foreign Law 


At the outset it should be said that in 
general gross disparity in sentence un- 
der foreign codes is considerably less 
likely than in the United States because 
the spread between maximum and min- 
imum sentences is smaller and punish- 
ments are in general lower. The death 
sentence and life imprisonment are 
available chiefly in the equivalents to 
rape, robbery, 

In other cases the usual 
statutory maximum is from three to 


murder, arson and 


treason.* 
seven years.” Minimum sentences are 
also quite low, and are often explained 
by a legislative purpose that every 
offender spend at least a minimum 
time in prison. In German, Japanese 
and English law, a very large number 
of offenses carry no specified minimum 
sentences whatsoever. 

Furthermore, rather elaborate stand- 
ards for determining sentence, in the 
form of aggravating and mitigating 
circumstances, are set forth in the 
codes. Sometimes matters treated as 
aggravating are taken account of in 
substantive criminal definitions in Eng- 
lish and American law. Thus inten- 
tional homicide is murder (meurtre) 
by French law.7 but if the crime is 
committed with premeditation or from 
ambush it becomes assassination (as- 
sassinat) and is punishable by death 
rather than by life imprisonment.’ Un- 
der the Italian code, a killing during 
the perpetration of rape requires im- 
position of the death penalty.” Both 
are similar to common elements of first 
degree murder in this country. But 
many other matters considered in ag- 
gravation would be taken into account 
in the United States only to whatever 
extent the sentencing judge wished. 
The list in the Italian Penal Code in- 
cludes presence of base or trivial mo- 
tives, the motive of concealing another 


crime by the later criminal act, disre- 
gard of known consequences of an 
intended act, subsequent endeavors to 
aggravate the results of the criminal 
act prosecuted and official status on 
the part of either the victim or the 
offender.!° 

Conversely, certain factors mitigate 
or extenuate. The Italian Code takes 
into account motives of special moral 
or social value, anger caused by the 
unjust act of another, criminal conduct 
on the part of the person affected by 
the criminal act, and efforts to mitigate 
or reduce the consequences of the of- 
fender’s original act.'! In Japan self- 
denunciation is considered a mitigating 
circumstance! as are such matters as 
family relationship'® or prevention of 
further undesirable results flowing 
from a criminal act.'+ 

The procedural significance of these 
requirements is that findings with ref- 
erence to them must be included in the 
judgment of the court. If their pres- 
ence is established the sentence is either 
reduced to a stated percentage of the 
penalty prescribed for the basic crime 
or increased to within an enlarged 
maximum figure.!° The chief advan- 
tage of this is that the court must 
compare the acts of each accused per- 
son with a hypothetical statutory pro- 
totype. Since significant factors are set 
out by the legislature, arbitrary judi- 
cial choice of aggravating or mitigating 
factors is precluded and extreme vari- 
ations in sentences either way become 
less possible. 


Comparative Sentencing Techniques 


The Process of 
Determining Sentence 

Another striking difference between 
other systems and our own lies in the 
participation of a number of judges in 
the process of determining the sentence 
to be assessed against an offender who 
has committed a serious crime. In 
Germany, high misdemeanors are tried 
by a Schoeffengericht composed of one 
professional and two lay judges.'® 
More serious offenses are heard in the 
Landgericht, either before the Straf- 
kammer (criminal division) of three 
professional and two lay judges or the 
Schwurgericht (jury court) of three 
professional and six lay judges.'* In 
Italy the most serious offenses are 
heard by the corte d’assise composed of 
two professional judges and six “popu- 
lar judges” (giudici popolari).'* Less 
serious offenses are heard by a tribu- 
nale of three professional judges.’ In 
France serious crimes are heard before 
a cour d’assise of three judges assisted 
by a jury of twelve laymen which de- 
cides the issue of guilt and determines 
the presence of aggravating or mitigat- 
The amount of 
determined by the 
judges.2® Lesser crimes (délits) are 
heard before a tribunal correctionnel 
In Japan all but 
minor offenses are heard by a district 


ing circumstances. 
punishment is 


of three judges.*! 


court of three judges. 

In all of these courts decision on 
matters of sentence must be by a ma- 
jority vote. To determine sentence, to 





4. For example, see the Penal Code of Japan, 
Art. 81 (conspiracy with a foreign state result- 
ing in the use of armed forces against Japan), 
Art. 108 (setting fire to a dwelling house or a 
structure in which human beings are present), 
Art. 119 (causing a flood which inundates a 
dwelling or a structure in which people are 
present), Art. 199 (homicide), Art. 241 (death 
resulting from rape in connection with rob- 
bery); German Penal Code Art. 211 (murder) ; 
Art. 307 (especially aggravated arson), Art. 312 
(willful flooding), Art. 324 (willful poisoning of 
food or wells). 

5. In Italian law the maximum punishment 
for crimes (delitti) is twenty-four years. Penal 
Code Art. 23. In Germany it is a maximum of 
fifteen years Zuchthaus. Penal Law Art. 14. In 
France it is twenty years for crimes. Penal 
Code Art. 19. The maximum detention other 
than for life in Japan is fifteen years. Penal 
Code Articles 12, 13. 

6. Under Italian law the minimum for crimes 
(délitti) not otherwise provided for specifically 
is fifteen days (Penal Code Art. 23) and for 
misdemeanors (contravenzioni) is five days 
(Art. 25). In Germany the minimum Zuchthaus 
is one year. Penal Law Art. 15. In France the 
minimum — from five years in the case of 
crimes to six days in the case of misdemeanors 
(délits) and one day in the case of pett 
offenses. (Penal Code Articles 19, 20, 21, 32, 35, 
45, 466.) The minimum in Japan is one month. 
Penal Code Articles 12, 13. 

7. Penal Code Art. 295. 

8. Penal Code Articles 296, 304. 

9. Penal Code Art. 576. 

10. Penal Code Art. 61. French law includes 
similar aggravations, e.g., patricide (Penal Code 


Art. 299), breach of trust by a public officer or 
a servant or employee (Art. 408), theft from a 
railway carriage or of ——- (Art. 383), theft 
committed at night or while armed (Art. 381). 

11. Penal Code Art. 62. By Article 62 bis. 
the judge may in his discretion consider other 
circumstances which he considers justification 
for reducing punishment. 

12. Penal Code Art. 42. 

13. E.g., harboring a criminal who is a rela- 
tive (Art. 105); theft from a relative (Art. 244). 

14. Thus under Art. 173, the offense is miti- 
gated if a false accusation is withdrawn before 
a judgment against the person falsely accused 
becomes final. 

15. The most complete provisions are found 
in the Italian Penal Code, Articles 63-65. Rather 
elaborate provisions are also found in the Penal 
Code of Japan, Articles 68-72, e.g., Art. 68(3) 
“When a limited term of imprisonment at 
forced labor or imprisonment is to be reduced, 
the term of punishment shall be decreased by 
one half...” 

16. GVG Judiciary Law (Gerichtsverfas- 
sungsgesetz) Art. 24. Petty offenses are heard 
by an Amtsrichter alone. 

17. Judiciary Law Articles 74, 80. 

18. Code of Criminal Procedure Art. 29. 

19. Code of Criminal Procedure Art. 30. 
Matters punishable by not more than three 
years are heard by single pote called pretori. 
Code of Criminal Procedure Art. 31. 

20. Code of Criminal Procedure Articles. 251- 
309; Vouin, Manuel de Droit Criminel (1955) 
pages 291-294. 

21. Code of Criminal Procedure Articles 179- 
216; Vouin, op. cit. pages 388-391. 

22. Court Organization Law Articles 23-26. 
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the votes for the highest amount are 
added the votes for the next lower 
amount, and if necessary the votes for 
the lower amount second removed, un- 
til the required number of votes is 
reached. The sentence assessed is the 
smallest amount held within the ma- 
jority group.** As a result, the view of 
the strictest judge, though it has some 
effect, is tempered by the views of the 
more lenient among the majority of 
the court, and the tendency is to move 
the sentence assessed toward the lower 
end of the prescribed punishment scale 
rather than toward the upper. When 
the decision is published, full reasons 
supporting the judgment of the court 
as to both guilt and sentence must be 
set forth.24 Thus the decision of the 
court on matters of sentence, in con- 
trast to the stark declaration of sen- 
tence practiced in this country, must 
be supported by reasons at least as 
detailed as those which support the 
finding of guilt itself. 


Review of Sentences 

The third respect in which the Amer- 
ican system stands at present in glori- 
ous isolation is in the complete im- 
munity from review of the amount of 
sentence assessed in the trial court.25 
This is of course explainable in terms 
of the stated difference between the 
common law system of appeals based 
on questions of law alone and the civil 
law system of appeals based on ques- 
tions of either law or fact. But the fact 
remains that contrary to the situation 
in the United States, the practice is to 
empower courts of review to make in- 
dependent findings of law and fact, 
including those having to do with sen- 
tence, and to modify the judgment and 
sentence accordingly." Appeal may be 
brought by either side or by the in- 
jured party. In Italy, the sentence may 
be either greater or less than that origi- 
nally entered,** but in the other juris- 
dictions the revision may be downward 
only.*8 After there has been one ap- 
peal, further review deals with ques- 
tions of law only, so that appeals to 
the courts of cassation on matters of 
sentence closely resemble American 
appellate practice.?9 

One finds that in the first stage of 
review, one of the points considered is 
that of the degree of congruity between 


the sentence imposed in the lower court 
and sentences imposed in other courts 
of the same level for similar offenses.?° 
Thus in Italy the Court of Appeal and 
the Court of Appellate Assizes (Corte 
d’Assisse d’Appello)*' tend to bring 
sentences reviewed to a common de- 
nominator which falls somewhere to- 
ward the lower end of the scale of 
punishment permitted under the par- 
ticular penal statute.** A similar ap- 
proach has been evidenced in some 
German cases. Thus the Bremen Ober- 
landesgericht held review appropriate 
where the particular sentence deviated 
conspicuously and substantially from 
the usual measure of punishment for 
similar crimes.** Failure of a lower 
court to exercise an impartial and 
rather moderate attitude toward sen- 
tence is likely to lead to substitution of 
a more appropriate sentence, particu- 
larly where the discrepancy between 
the particular sentence and those im- 
posed elsewhere for similar offenses is 
obvious. 

From the American point of view it 
is worth noting that the English system 
has completely departed from the com- 
mon law tradition of appellate review 
in criminal cases. By the Criminal 
Appeals Act of 1907*4 a convicted per- 
son may by leave of the Court of 
Criminal Appeal appeal the sentence 
passed on his conviction unless the 
sentence is one fixed by law.*° If the 
Court is of the opinion that a different 
sentence should have been passed, it 
may pass any sentence warranted by 
the verdict, whether more or less than 
that originally 
when appeal 
rather than sentence, though a dif- 


passed." However, 


is against conviction 
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ferent verdict and judgment may be 
entered, the sentence imposed may be 
no greater than that imposed by the 
trial court.** Thus the possibility of 
increasing sentence only on an appeal 
against sentence indicates that this is a 
device to discourage frivolous appeals 
In other Common- 
defendant, the 


against sentence. 
wealth countries the 
government or the injured party may 
appeal matters of sentence.** In these 





23. See German Judiciary Law Art. 196, 
Italian Code of Criminal Procedure Art. 473, 
Japanese Court Organization Law Art. 77. 

4. German Code of Criminal Procedure Art. 
267(3); Italian Penal Code Art. 133; Japanese 
Code of Criminal Procedure Art. 44. 

25. A small handful of states does permit 
appellate consideration and reduction of sen- 
tences. See L. Hall, Reduction of Criminal 
“eye on Appeal, 37 Cor. L. Rev. 521, 762 
( 3 

26. See French Code of Criminal Procedure 
(Code d’Instruction Criminelle) Articles 172, 
199; German Code of Criminal Procedure Arti- 
cles. 511-515; Japanese Code of Criminal Pro- 
cedure Articles 372-404, particularly Art. 381. 

Code of Crimina! Procedure Articles 520, 
523, 555. 

28. French Code of Criminal Procedure Arti- 
cles 408, 409; German Code of Criminal Proce- 
dure Articles 331, 358; Japanese Code of Crimi- 
nal Procedure Articles 402, 452. 

29. Code of Criminal Procedure Articles 416- 
442, Vouin, op. cit. pages 426-431; German Code 
of Criminal Procedure Articles 333-358; Italian 
Code of Criminal Procedure Articles 524-552; 
span Code of Criminal Procedure Articles. 

30. The detailed findings with reference to 
aggravating and mitigating circumstances and 
the reasons stated for the imposition of the 
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particular sentence are of course a great con- 
venience in this respect. 

31. The Tribunale in the case of appeals from 
a tore. Code of Criminal Procedure Art. 512. 

. This, at any rate, is the view of some 
Italian practicing attorneys. 

33. Deutsche echtszeitschrift 50, 284, Sept. 
22, 1949. See also the decision of the Ober- 
landesgericht Celle which disapproved adoption 
of a policy in the lower court in favor of im- 
prisonment rather than fines in cases of driving 
while intoxicated. Neue Juristiche Wochen- 
scrift 56, 1249. The Oberlandesgericht Hamm 
held it improper to consider a confession an 
extenuating circumstance unless it was also 
considered whether or not the confession was 
the result of a repentant attitude rather than 
confrontation by unimpeachable evidence. DRZ 
50, 521. Compare the attitude of leniency on the 
part of the same court when a woman with six 
children had been sentenced to four months 
imprisonment for making a false unsworn state- 
ment under circumstances of necessity. NJW 
52, 7 


37. Section 5. 

38. Canadian Criminal Code §$583, 584; Indian 
Code of Criminal ure §§417, 418; Pakistan 
Code of Criminal ure §§417, 418. 
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jurisdictions sentences have on occa- 
sion been substantially increased de- 
spite objections by a non-appealing 
defendant.*9 

It might be anticipated that these 
provisions authorize a complete new 
hearing and the substitution of an en- 
But the courts 
applying these several statutes consist- 


tirely new sentence. 


ently refuse to interfere merely because 
they themselves, sitting as a trial judge, 
might have imposed some other punish- 
ment. They only interfere where mat- 
ters of legal principle are involved.*° 
The conservative view of these courts, 
plus the requirement that leave to ap- 
peal sentence be granted by the appel- 
late court, has held the number of 
cases reviewed to a minimum. In the 
period from June, 1948, to August, 
1949, only ten appeals against sentence 
were heard by the English Court of 
Criminal Appeal, in four of which 
sentence was reduced and in one of 
which sentence was increased.4! In 
1956 leave to appeal against sentence 
was granted in six cases, in three of 
which sentence was reduced and in 
one of which it was increased.*? Cases 
heard under the other Commonwealth 
codes permitting appeal against sen- 
tence have also not been particularly 
numerous. Nevertheless, there are suf- 
ficient revisions of sentence that lower 
courts are to a considerable degree 
regulated in their sentencing proce- 
dures by the standards laid down in 
appellate decisions. Sentences approved 
in connection with particular offenses 
seem not to be substantially departed 
from in subsequent cases, and the 
tendency is toward leniency rather than 
harshness, Effectiveness of the appel- 
late remedy in this area does not turn 
on the number of cases heard. 

One other aspect of review may be 
worth mentioning at this point. Ordi- 
narily the administration of parole is 
carried out by the executive arm of 
government, within the limits set by 
legislation.43 The Italian system, how- 
ever, has a judicial functionary called 
the judge of surveillance** (giudice di 
sorveglianza) who is appointed annu- 
ally from among the members of the 
ribunale in the district where prison- 
ers are held. Applications for parole 
are forwarded by prison authorities to 


this judge, who determines whether 
conditions precedent to making appli- 
cation have been met. If the papers 
are in order, he also makes recom- 
mendations as to the merits of the 
application which are forwarded to the 
Ministry of Justice, which formally 
grants parole. The activities of the 
judge of surveillance inject a judicial 
element into the administration of the 
parole system which is worthy of care- 
ful study.4° 


Conclusions 

There is need for reformation of our 
federal and state systems of criminal 
procedure to prevent unjust disparity 
in sentences meted out to roughly 
equivalent offenders. Unfair discrimi- 
nation calls into disrepute the whole 
administration of justice, for most lay- 
men tend to evaluate the disposition of 
a criminal case more in terms of the 
kind of sentence handed down than 
anything else. Though legal systems in 
other countries do not necessarily in- 
corporate ideas never before advocated 
in this country, they do offer a fund of 
experience by which we can judge their 
desirability or feasibility. 

First, Congress and the state legisla- 
tures are unrealistically harsh in set- 
ting sentence limits for crime. Our 
maximum sentences are probably the 
highest in the world, and our insistence 
on high minimum sentences often tends 
to defeat the humane impulses which 
produced the power of the judiciary to 
choose the appropriate sentence. In- 
deed, much may be said for abolition 
of all or most minimum sentences. Cer- 
tainly English practice has tended to- 
ward this without adverse effect on 
law enforcement. 
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Second, insistence on more complete 
statements of reasons for assessing par- 
ticular sentences might help consider- 
ably. No doubt it is common today for 
a trial court to indicate briefly and 
informally the factors that have pro- 
duced a choice of imprisonment rather 
than probation or a fine only, but this 
can hardly be called systematic, and in 
many instances it is impossible to know 
what led a judge to impose the sen- 
tence he did. One who is forced to 
state his reasons for the record is 
probably thereby forced to think them 
through to a degree otherwise unlikely. 
If a judge has preconceptions about 
the undesirable attributes of all per- 
sons who commit certain types of 
crime, exposure of them to the light of 
day may result in a re-evaluation of 
their basic validity.4° If such state- 
ments of reasons were compiled and 
tabulated, the result might be a de 
facto table of punishments which could 
serve informally the same purposes as 
the more formal legislative statements 
of aggravating and mitigating circum- 
stances found in civil law codes. An- 
nual conferences to consider the prob- 
lem of disparity of sentences in the 
light of the data collected would also 
be helpful.4* 

Third, continued refusal to permit 
any review of the quantum of sentence 
is unwarranted conservatism. Certainly 
the fact that every other leading system 
of the free world, including the Eng- 
lish, abandoned the position of non- 
reviewability of sentence at least fifty 
years ago ought to impel some kind of 
close scrutiny of our basic assump- 
tions.48 No doubt the most quickly 
advanced objection is that of increased 
case load. But is this a substantial 





39. State v. Bhawani Shankar (Rajasthan 
High Court, 1952), 1953 Cr. L. J. 301; Mewa v. 
Crown (1935) IL.L.R. 16 Lah. 1131; Talib v. 
Crown, P.L.D. 1955 Fed. Ct. 42 (1954); Feroz 
v. State, P.L.D. 1956 (W.P.) Lahore 854 (1955): 
King v. Teed (Nova Scotia S. Ct., 1940) 14 
M.P.R. 410; Rex v. Goldhar (Ont. C. A., 1941) 
[1941] 2 D.L.R. 480. 

40. ‘‘The business of this Court is to see that 
a trial has been properly conducted with due 
legal form and that the sentence is not wrong 
in principle. It is not for us to say what sen- 
tence we ourselves would have passed in other 
eases. Each case depends on its own facts. We 
cannot say that because A. gets a certain sen- 
tence for a crime, B. should get the same or less 
sentence for the same crime which has, never- 
theless, been committed in other circumstances 
...” Rex v. Lambert (1926) 19 Cr. App. R. 131. 
For similar statements see Dalip Singh v. Punjab 
(Supreme Court of India, 1953) 16 Sup. Ct. J. 
532; Bed Raj v. Uttar Pradesh (Supreme Court 
of India, 1955) 19 Sup. Ct. J. 38; Talib v. Crown, 
note 39 above: Rex v. Griffin (N. B. S. Ct. 
1935) [1935] 2 D.L.R. 503. 

41. 33 Crim. App. R., particularly at pages 14, 
126, 132, 136 and 164. 


42. 40 Crim. App. R., particularly at pages 46, 
92, 137 and 165. 

43. Particularly the minimum sentence re- 
quirements cited in note 3. 

44. Penal Code Art. 144. 

45. See R. Warlomont, Le control jurisdic- 
tionnel de Vapplication de la peine, 111 Grus- 
TIzIA PeNnaLe 257 (1952). A discussion of the 

rewar operation of the system may be found 
n Monachesi, The Italian Surveillance Judge, 
26 J. Cr. L. Crim. 811 (1936). 

46. Compare the treatment of judicial com- 
ment based on personal prejudices in ercia 
v. United States, 289 U. S. 466, 53 S. Ct. 698 
(1933). 

47. See “Federal Sentencing Procedures’’, 
Report to the Committee on the Judiciary, 
House of Representatives, 85th Congress, - 
ond Session, February 15, 1958, and S.R. 1478, 
85th Congress, Second Session, April 28, 1958. 

48. Appeal by the state against sentence 
would of course be objectionable under the 
double jeopardy provisions of the various con- 
stitutions. Cf. Green v. United States, 355 U. S. 
184, 78 S. Ct. 221 (1957). 
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If appeal against sentence 


danger? 
were by leave of the appellate court 


only, there is no reason to believe that 
a regular court of appeals or a special 
court of appeals empowered to review 
sentences would be any more inun- 
dated than the Supreme Court is by 
petitions for certiorari, than the Court 
of Military Appeals is by matters re- 
ferred to it for review or than the 
English Court of Criminal Appeal, the 
Canadian appellate courts or the Indi- 
an and Pakistani High Courts are. The 
analogy of motions attacking sentence 
on the basis of legal error under 28 
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U.S.C.A. §2255 ought not be over- 
looked. If the propriety of the particu- 
lar sentence were added as an addi- 
tional ground for moving under that 
section, is a crushing addition to the 
case load of the district courts to be 
anticipated? If experience under that 
section to date indicates a possibility 
of abuse, perhaps one need only adopt 
the control device of the English Crim- 
inal Appeals Act by virtue of which a 
sentence may be raised as well as low- 
ered on appeal. How many federal 
prisoners, now able to bring a Section 
2255 motion, would risk an increase 
in their sentences by reopening the 


matter of the appropriateness of the 
penalty assessed against them? 

It may be that the federal judges 
are satisfied with the present system. 
If so, it seems a safe forecast that no 
significant change in present law will 
be instituted by Congress. But if there 
is dissatisfaction, I would submit that 
unless the federal judiciary formulates 
proposals acceptable to its members 
and advances them forcibly in Con- 
gress, reform will not be likely. If 
such a step is taken, as I hope it will 
be, I suggest that the decades of ex- 
perience embodied in_ other 
systems be utilized. 
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Constitutional Law: 


Military Trials 


of Civilians 


by William G. McLaren ¢ of the Washington Bar (Seattle ) 


In June, 1957, the Supreme Court took the unusual step of reversing on 
rehearing its 364-day-old decision in Reid y. Covert and Kinsella v. Krueger, 


both cases involving civilian dependents tried by courts martial for 
murdering their soldier-husbands while stationed overseas. The reversal 
was brought about as a result of a change in the personnel of the Court, 
plus a change of heart on the part of one Justice. Although the Court 
agreed that the first decision must be reversed, it was unable to arrive at 
a majority opinion, and the question of what circumstances permit trial 
by military courts of civilian dependents overseas remains unanswered. 
Mr. McLaren examines the important constitutional problem raised by 
the Court’s pronouncements on the subject. 





Modern developments in the meth- 
ods of warfare have been such as to 
cause an enormous in the 
peacetime military activities of the 
United States. Modern defense meas- 
ures include the establishment and 
maintenance of military bases in many 
foreign countries. 
tary commanders have advised Con- 
gress that the morale and efficiency of 
troops thus stationed is greatly im- 
proved by having their wives and fam- 
ilies live with them. Accordingly, the 


increase 


Experienced mili- 


United States at its own expense pro- 
vides transportation to and accommo- 
dations in such quarters for families 
desiring to accept such arrangements. 

These “military communities” in 
foreign lands produce some new as- 
pects concerning the boundaries of 
court-martial jurisdiction. 

The Supreme Court recently had oc- 
casion to consider such a situation in 
two companion cases, Kinsella v. 


Krueger, 351 U.S. 470, 100 L. ed. 


1342, and Reid v. Covert, 351 U.S. 
487, 100 L. ed. 1352. 

In substance, the facts were as fol- 
lows: Two civilian wives had been 
convicted by court-martial proceedings 
(one conducted in England and the 
other in Japan) of the crime of mur- 
dering their husbands. Each husband 
at the time of his death was in the 
military service of the United States 
and living with his wife in the military 
quarters provided and maintained by 
the United States in England and in 
Japan, respectively. 

Each country had agreed with the 
United States to permit the United 
States military courts to exercise ex- 
clusive jurisdiction over offenses com- 
mitted in such country by American 
servicemen or their dependents. The 
United States, in turn, agreed that these 
military courts would be willing and 
able to try and to punish all such 
offenses. 


Although capital punishment was au- 


thorized by the Uniform Code of Mili- 





tary Justice, these wives received 
sentences of life imprisonment. 

Before undertaking a study of the 
various opinions, the following sum- 
mary may be appropriate: 

The cases received a quite unusual 
course of treatment while pending be- 
fore the Supreme Court. In the first 
decision (June, 1956) 351 U.S. 470 
five Justices, Clark, Burton, Minton, 
Reed and Harlan, sustained the validity 
of the court-martial proceedings. Chief 
Justice Warren and Justices Black and 
Douglas dissented, but stated that, ow- 
ing to the pressure of business incident 
to the closing of the court term, they 
would be obliged to prepare and file 
their opinions later. Justice Frankfurter 
stated that he “would reserve for a 
later date an expression of my views”. 

A rehearing was granted. Justices 
Minton and Reed retired, being suc- 
ceeded by Justices Brennan and Whit- 
taker (the latter not participating in 
the case). 

In the second decision (June, 1957) 
354 U.S. 1, 1 L. ed. 2d 1148, Chief 
Justice Warren, Justices Black, Bren- 
nan and Douglas held that Congress 
had no constitutional authority to au- 
thorize any court-martial proceedings 
against these civilians. Justices Clark 
and Burton, of the original majority of 
five, adhered to their opinion sustain- 
ing the validity of the proceedings. 
Justice Harlan, one of the original 
majority of five, reversed his opinion 
and with Justice Frankfurter took a 
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middle ground, holding, in effect, that 
while Congress did have constitutional 
power to subject such civilians to court- 
martial proceedings such power could 
not constitutionally include capital 
cases. They therefore “concurred in 
the result” reached by the plurality 
opinion, but not in its reasons. 

The result is that no affirmative 
guiding principle of law was able to 
gain the support of a majority of the 
Court. What had been a majority of 
five in June, 1956, became a minority 
of two in June, 1957. A bit of irony is 
furnished by the fact that there were 
only two principles of law on which a 
majority could agree, one of which 
was the decisive rejection (6 to 2) of 
the only basis which the first decision 
had considered or employed in sustain- 
ing the validity of the court martial. 


The First Decision 

It seems somewhat remarkable that 
although additional grounds were 
urged in support of the validity of the 
proceedings, the majority were so con- 
fident of the sufficiency of the “Insular” 
(or “Territory”) cases and of the Ross 
case that they expressly stated it was 
unnecessary to discuss the provision 
authorizing Congress “to make rules 
for the government and regulation of 
the land and naval forces” supple- 
mented by the provision authorizing 
Congress “to make all laws which shall 
be necessary and proper for carrying 
into execution the foregoing powers” 
(Article 1, Section 8, Clauses 14 and 
18). 

The “Insular” cases determined that 
Congress in the exercise of its power 
to pass laws for the government of the 
“territories” of the United States (Ar- 
ticle 4, Section 3, Clause 2) was not 
required to include therein the consti- 
tutional provisions concerning jury 
trials unless the territory in question 
had become “incorporated” into the 
Union by congressional action. 

The Ross case, decided in 1889, sup- 
ported the power of Congress to pro- 
vide for a “consular court” non-jury 
trial of persons charged with crimes 
committed in foreign countries, the 
tribunals of which were then believed 
not to furnish any substantial safe- 
guarding of the rights of one accused 
of crime. The Court there went so far 
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as to say that the Constitution was not 
operative outside the territorial limits 
of the United States, a doctrine long 
since discarded, the doctrine now being 
that no agency or official of the United 
States has any power or authority any 
place except such as may be conferred 
by the Constitution. 


these were extraterritorial 
cases the majority apparently believed 
they controlled these extraterritorial 
court-martial proceedings. 


Since 


In the second decision six Justices 
with varying degrees of emphasis 
either criticized or denied the applica- 
bility of these cases. 


Consequently, there remained as the 
sole constitutional basis for the court- 
martial proceedings the “land and 
naval forces” clause and the “necessary 
and proper” clause. 


A Discussion of the Opinions 
In the Second Decision 

In the second decision six members 
of the Court held that the expression 
“Jand and naval forces” did not include 
these dependent wives, al- 
though they were living in the same 
military quarters with their husbands. 


civilian 


The issue was thereby narrowed 
down to what effect, if any, would the 
“necessary and proper” clause have 
by way of enlarging the scope of the 
“land and naval forces” clause. 


The plurality opinion is somewhat 
ambiguous on this point. At one place 
it states that any attempt to bring these 
wives within the scope of the “land and 
naval forces” clause by the “necessary 
and proper” clause would “run up 
against the steadfast bulwark of the 
Bill of Rights”. This statement leaves a 
possible, although not necessary, im- 
plication that but for the Bill of Rights 
there would be no difficulty. Elsewhere, 
however, the opinion states that the 
“necessary and proper clause cannot 
operate to extend military jurisdiction 
beyond that class described in Clause 
14—“‘the land and naval forces’”. No 
authorities are cited in support of this 
statement and, if taken literally and 
independently of any reference to the 
Bill of Rights, it seems an unsupporta- 
ble restriction on the “necessary and 
proper” clause. The opinions which 
concur in the result disagree sharply 


with this view. The two dissenting 
opinions also hold that the “necessary 
and proper” clause may be so used so 
that on this question the Court was 
evenly divided four and four. 


The Opinions Concurring 
In the Result 

Justices Frankfurter and Harlan, as 
already noted, agree with the plurality 
opinion that these wives are not a part 
of the “land and naval forces”. But, 
they hold that by the aid of the power 
“to make all laws which shall be neces- 
sary and proper for carrying into exe- 
cution the foregoing powers” Congress 
may bring these wives within the scope 
of its power to regulate the land and 
naval forces. 

Among authorities cited are the cases 
holding that although the Constitution 
gives Congress no express authority 
over local commerce, nevertheless it 
may exercise such authority if neces- 
sary for the complete exercise of its 
express power to regulate interstate 
commerce. Likewise, the Court has 
held that Congress in order to make 
effective its control over intoxicating 
liquors could enact laws regarding non- 
intoxicating beverages. It thus appears 
that the “necessary and proper” clause 
may not only enlarge the scope of an 
expressed power but may also override 
certain provisions of the Constitution. 
In the cited cases, the provision was 
the constitutional reservation of power 
to the states and in the present case it 
is the constitutional provision regard- 
ing jury trials. 

The concurring opinions having ap- 
parently solved this constitutional dif- 
ficulty, it would be natural to expect 
they would sustain the validity of the 
prosecutions. But not so. It may be 
that their conclusion on the “necessary 
and proper” clause question was 
reached with some misgivings or per- 
haps with some mental reservations. At 
any rate, they then discover (or as 
intimated by the dissenting opinions 
“create”) another constitutional diff- 
culty, namely, that these are capital 
cases, although as the dissenting opin- 
ions point out, the Constitution does 
not distinguish capital cases from other 
crimes. 

There is thus presented the question 
whether having once reached the con- 
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clusion or taken the position that Con- 
gress does have constitutional power to 
authorize court-martial prosecution of 
civilian dependent wives for some less- 
er crimes it is consistent to revive the 
supposedly settled constitutional difh- 
culty and reach a contrary conclusion 
based solely on the belief that the 
severity of punishment outweighs the 
degree of necessity. 

There seems no escape from this 
conclusion when we consider two 
things. First, the Constitution contains 
no special provision or requirement 
regarding the trial of capital cases. 
Second, these opinions have already 
found that court-martial proceedings 
are “necessary and proper’, and as to 
lesser offenses perfectly valid. 

Just how much less the offense must 
be is not specified, although one opin- 
ion says probably “run-of-the-mill” 
offenses might be prosecuted by court 
martial. 

These opinions criticize the state- 
ment in the plurality opinion that any 
attempt to prosecute by court martial 
would run against the Bill of Rights, 
saying this statement “‘assumes” such a 
collision. It would seem, however, that 
the only difference between the two 
opinions in this respect is, does the 
assumed collision take place at the 
outset, as stated by the plurality opin- 
ion, or as stated by the concurring 
opinions at some later but unspecified 
point on the ascending scale of severity 
of punishment. Of the two “assump- 
tions” the latter seems much less ten- 
able. 

These concurring opinions advance 
three considerations in support of their 
capital case conclusion—(1) the sever- 
ity of punishment; (2) the feasibility 
of providing civil tribunals for such 
cases: and (3) the comparatively small 
number of capital cases that have oc- 
curred in the Army during a period of 
years. 

It is submitted that each of these 
matters would be quite proper for con- 
sideration by Congress and presuma- 
bly were so considered, as_policy- 
forming elements. But the opinions 
say they are not questioning the power 
of Congress to prescribe punishment in 
a “substantive” sense but are consider- 
ing it only in its procedural aspects. As 
noted by the dissenting opinions, there 


is no procedural requirement peculiar 
to capital cases. Be this as it may, the 
stark fact remains that these opinions 
are using the fact of capital punish- 
ment as a standard by which they 
assume to measure and determine for 
themselves the sufficiency or the degree 
of necessity for court-martial. This is 
something that has been considered 
to the well-established law 
ever since McCulloch v. Maryland. 
The matter of availability of civilian 
tribunals is another policy-forming 
consideration. Congress is not required 
to submit the wisdom of its chosen 


contrary 


method to the judiciary. As stated by 
Marshall, the judicial function is con- 
fined to the question of whether there 
is a rational relationship between the 
law in question and the execution of 
the particular expressed power thereby 
sought to be furthered. 

As to the number of murders, these 
statistics might also be of interest to 
Congress but if they are relevant at all 
for judicial consideration, the question 
might then arise as to how many cold- 
blooded murders per annum would be 
required before the Court would be 
persuaded to give its approval to the 
judgment of Congress. 

One of the concurring opinions 
makes the following quotation from 
Chief Justice Marshall’s classic exposi- 
tion of the doctrine of implied powers 
in McCulloch v. Maryland, 4 Wheat. 
316, 4 L. ed. 579: 


where the law is not prohibited. and 

is really calculated to effect any of the 

objects entrusted to the government. to 
undertake here to inquire into the de- 
gree of its necessity. would be to pass 
the line which circumscribes the judi- 
cial department. and to tread on legis- 
lative ground. 

It seems impossible to reconcile this 

with the “capital cases” feature of these 

concurring opinions. 

The only basis, therefore, for per- 
mitting court-martial jurisdiction in 
lesser offenses and denying it in capital 
cases is that the Court is assuming the 
power to measure the degree of neces- 
sity and finds it to be insufficient to 
include capital cases although quite 
sufficient to include an unspecified 
lesser degree of offenses. 

The opinions do not disguise the 
fact that they are “treading on legisla- 
tive ground”. In fact, they attempt to 
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justify it. For example, it is stated the 
situation is analogous to their method 
in “due process” cases in which the 
Court frequently is called upon to 
weigh conflicting elements, to appraise 
pros and cons to determine whether a 
particular situation is “due process”. 
It is submitted that the analogy is un- 
founded. The reason such judicial tech- 
nique is permissible in “due process” 
cases is that the word “due” is inher- 
ently difficult to define. As the Court 
has said, it is the most “fluid” of all the 
provisions of the Constitution. See 
Betts v. Brady, 316 U.S. 455 (86 L. ed. 
1595). But the process of weighing 
or measuring is essentially legislative 
and does not become judicial in char- 
acter merely because in this very lim- 
ited area of border line “due process” 
cases the judiciary finds it necessary 
to engage therein. 


As observed by Judge Learned Hand 
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in his recent book, The Bill of Rights, 
it is “absolutely essential to confine the 
power to the need that evoked it”. 
Both opinions stress this supposed an- 
alogy, one of them stating that what is 
here sought is to ascertain what is 
“due” to these civilian wives, thus ap- 
propriating not only the technique but 
the terminology of the “due process” 
cases. 

These opinions also claim that the 
“Territory” or “Insular” decisions 
furnish a precedent. It is said that in 
each of these cases— 

this court considered the particular 
situation in each newly acquired terri- 
tory to determine whether the grant to 
Congress of power to govern “terri- 
tories” was restricted by the specific 
provision of the Constitution. The Ter- 
ritorial cases in the emphasis put by 
them on the necessity for considering 
the specific circumstances of each par- 
ticular case are thus relevant in that 
they provide the illustrative method for 
harmonizing constitutional provisions 
which appear separately considered to 
be conflicting. 

It is submitted that these decisions 
do not support, but, in fact, refute 
such an interpretation. In these cases 
the Court was divided. The minority 
held that Congress had no power to with- 
hold the right to jury trial from the 
provisions of the “Territory” legisla- 
tion. On the other hand, the majority 
held that Congress had the absolute 
power or discretion to grant or with- 
hold such a right (unless the Territory 
in question had been “incorporated” 
into the Union by act of Congress). 
Thus, the two groups occupied two 
extreme positions, one holding that 
Congress had absolute power, the other 
that it had no power to withhold the 
right of jury trial. In effect, the Court 
thus unanimously precluded any such 
middle ground basis for its decisions 
as is now suggested, namely, that Con- 
gress could withhold the right to jury 
trial only if the Court should, after 
making its own appraisal, find that 
the inhabitants of the particular ter- 
ritory in question were lacking in 
capacity to adapt themselves to such 
a form of procedure. 

It is true the majority opinions men- 
tion the lack of capacity of these in- 
habitants to adapt themselves to jury 
trial procedures but this was done to 
illustrate the absurdity of the minority 
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view which would require Congress 
to provide jury trials in all cases. The 
minority, in like manner, pointed out 
the alleged absurdity of the majority 
view, saying such would enable Con- 
gress to withhold jury trial from the 
inhabitants of any territory “indefinite- 
ly”, even for a century or more. 

In thus mentioning the lack of ca- 
pacity of these inhabitants, the major- 
ity was simply furnishing additional 
reasons why Congress should have ab- 
solute discretion in the matter. This 
question of capacity would be one for 
Congress to consider and might well 
influence its legislative discretion, but 
there is certainly nothing in the opin- 
ions to indicate that the Court was in 
each case making a judicial appraisal 
which would control or limit the power 
of Congress. 

Conversely, in holding that the jury 
trial provision did apply to the in- 
habitants of the Territory of Alaska, 
the Court did so not because of any 
judicial appraisal or finding of su- 
perior capacity among the Alaskans, 
but solely because Congress had previ- 
ously incorporated this area into the 
Union. See Rasmussen v. U.S., 197 
U.S. 516, 49 L. ed. 862 (decided 
1905). The Court there cites the “Ter- 
ritory” cases as furnishing this basis 
for the ruling. 

Since these concurring opinions hold 
that there is a rational connection be- 
tween providing for these court-martial 
proceedings and the exercise of the 
power to govern the land and naval 
forces, there is nothing else for the 
judiciary to consider. This has been 
the accepted law of implied powers 
ever since McCulloch v. Maryland, 
holding among other things that Con- 
gress has a wide discretion as to the 
degree of necessity as to which the 
Court has no reviewing power what- 
ever. In spite of this the opinion states: 


I do not think the proximity, physical 
and social, of these women to the “land 
and naval forces” is, with due regard to 
all that has been put before us, so 
clearly demanded by the effective 
“Government and Regulation” of those 
forces as reasonably to demonstrate a 
justification for court-martial jurisdic- 
tion over capital offenses, [Italics sup- 
plied. ] 


These opinions would leave the mili- 
tary authorities in the ludicrous posi- 





tion of being able to proceed by 
court-martial in case of minor offenses 
such, for example, as disorderly con- 
duct or petty theft or other trivial 
matters but leave them absolutely pow- 
erless to do anything in case of a cold- 
blooded murder of their own officers 
or men, even though the victim might 
be the officer highest in command. 

The opinions do not discuss the seri- 
ousness of the offense of first degree 
murder. If, as they hold, there is a 
logical connection between the court 
martial for lesser offenses and the sub- 
ject of regulating and governing the 
land and naval forces, it would seem 
that the murder of these very forces, 
including possibly the officer in com- 
mand, would have an even greater ef- 
fect on the efficiency and morale of the 
troops. 


The Dissenting Opinions 

These opinions vigorously reaffirm 
their adherence to the support of the 
“Insular” cases and the Ross case. 
They then consider for the first time 
the “land and naval forces” clause sup- 
plemented by the “necessary and prop- 
er” clause. They are in accord with the 
“concurring opinions” except for the 
exclusion of capital cases. These opin- 
ions also stress quite strongly the his- 
torical background as to the extent of 
military jurisdiction, saying: 

historically the military has always 

exercised jurisdiction by court-martial 
over civilians accompanying armies in 

time of war. x 
They then trace the development of the 
congressional enactments up to and in- 
cluding the adoption of the present 
military code under which these pro- 
ceedings were taken. 

They apparently hold that these 
wives are a part of the “land and naval 
forces”. 

They cite Madsen v. Kinsella, 343 
U.S. 341 (96 L. ed. 988) ; another case 
of a soldier husband murdered by a 
civilian dependent wife. The crime oc- 
curred in 1949, at which time the 
Madsens were living in the American 
Zone of Occupation in Germany. The 
trial: was held before a court known as 
a military commission created by 
presidential order for the government 
of occupied enemy territory. The opin- 
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Criminal Law: 


Capital Punishment in Britain 


by Gerald Gardiner, Q.C. * Chairman of the General Council of the Bar of England and Wales 


At least three proposals to abolish capital punishment in the United 
Kingdom have passed the House of Commons in recent years, only to be 
defeated in the House of Lords. In 1957, a bill was passed changing the 
definition of murder and restricting the number of cases in which the 
death penalty for murder may be imposed. Mr. Gardiner reviews the 
recent history of the death penalty in Britain, and states the belief that 
the new act is only a step towards the final abolition of the death penalty 


in Great Britain. His article is particularly interesting in view of a current 
demand in several states for abolition of capital punishment. Mr. 
Gardiner’s article was written in his personal capacity, not as Chairman 


of the General Council of the Bar. 





On March 24, 1958, capital punish- 
ment was abolished in the State of 
Delaware, thus following the earlier 
lead given by Michigan in 1847, Rhode 
Island in 1852, Wisconsin in 1853, 
Maine in 1887, North Dakota in 1895 
and Minnesota in 1911. Legislative 
groups appear to be considering its 
abolition or suspension in California, 
Connecticut, Illinois, Indiana, Iowa, 
Massachusetts, Oregon, Pennsylvania, 
Tennessee and Vermont: and it may 
therefore be of interest to members of 
the American Bar to know the recent 
history of capital punishment in Great 
Britain. 

The law of Scotland is different from 
the law of England and Wales, but the 
differences in the law of murder and 
its punishment are not sufficiently 
great to require separate discussion. 

apital punishment exists in Great 
Br ‘ain for four offenses, but apart 
fr executions for treason and treach- 
er in the two world wars, there has 
be n no execution for any crime but 


murder since 1861. 

In 1927 (and until 1957) murder 
consisted of an unlawful killing with 
malice aforethought and the only pun- 
ishment was death: there were no 
grades or degrees of murder. The 
death penalty could, however, be re- 
mitted on the advice of the Home 
Secretary. In theory this was an exer- 
cise of the Royal Prerogative of mercy 
on the advice of the Home Secretary, 
but in practice it meant, of course, that 
it was the Home Secretary who de- 
cided it. In this century an average of 
45 per cent of convicted murderers 
have been thus reprieved. The re- 
mainder have been hanged. 


The Select Committee 

In 1928, a bill to abolish capital 
punishment was introduced in the 
House of Commons and passed its first 


reading in the following year. The 
House thereupon appointed a Select 
Committee of members of all political 
parties to consider the relevant facts. 


In 1930 the Select Committee, in its 
majority report, reported that abolition 
had not caused an increase in murder 
in a single European country, that in 
most instances abolition had been fol- 
lowed by a decrease; and that there 
was no evidence that abolition had led 
to an increase in murders by profes- 
sional criminals, or in the carrying of 
firearms, or had been followed by 
lynch law, in any country in the world; 
and they recommended that a bill be at 
once introduced and passed into law 
providing for the abolition of the death 
penalty for an experimental period of 
five years in cases tried by civil courts 
in time of peace. The Government then 
in power took no action on the report. 


The Criminal Justice Bill 

In 1938, a motion to suspend the 
death penalty for an experimental pe- 
riod of five years was carried in the 
House of Commons, but no legislation 
ensued, 


In 1948, a clause was added to the 
Criminal Justice Bill, then before the 
House of Commons. This clause would 
have suspended the death penalty for 
five years. On any matter of importance 
to the Government or to the Opposition 
the Party “Whips” are put on, obliging 
the members to vote in accordance 
with the decision of the Party. Capital 
punishment, however, has nearly al- 
ways been regarded as outside party 
politics, and it has been the custom to 
leave any vote on the subject to the 
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free vote of all the members. On the 
vote on this clause the then Labour 
Government advised members to vote 
against it, but it was carried on a free 
vote of the House. The House of Lords, 
while intimating that they would not 
have opposed a clause restricting the 
death penalty to the worst grades or 
degrees of murder, rejected the clause. 
On the return of the bill to the House 
of Commons that House substituted a 
clause limiting capital punishment to 
certain specified types of murder, but 
the House of Lords thereupon also 
rejected that clause. The Government 
then abandoned the clause but ap- 
pointed a strong Royal Commission— 
not to advise whether capital punish- 
ment should be retained or abolished, 
but whether it should be limited or 
modified, and if so how. 


The Royal Commission 

The Royal Commission sat for four 
years, heard innumerable witnesses and 
themselves visited Norway, Sweden, 
Denmark, Belgium, Holland and the 
United States, to hear further evidence 
in those countries. In 1953 they re- 
ported. They said in their report that 
“Whether the death penalty is used or 
not, and whether executions are fre- 
quent or not, both death penalty States 
and abolition States show rates which 
suggest that these rates are conditioned 
by other factors than the death pen- 
alty”. And their general conclusion 
was as follows: “The general conclu- 
sion which we have reached is that 
there is no clear evidence in any of the 
figures we have examined that the 
abolition of capital punishment has led 
to an increase in the homicide rate or 
that its reintroduction has led to a 
fall”. They recommended that the death 
penalty should be left to the jury to 
decide in each case. They added, with 
reference to this proposal, “. . . its 
disadvantages may be thought to out- 
weigh its merits. If this view were to 
prevail, the conclusion to our mind 
would be inescapable that in this coun- 
try a stage has been reached where 
little more can be done effectively to 
limit the liability to suffer the death 
penalty, and that the real issue is now 
whether capital punishment should be 
retained or abolished.” 
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The report of the Royal Commission 
led to a much wider knowledge in this 
country of the relevant facts and to an 
increase in the demand for the aboli- 
tion of capital punishment. Many peo- 
ple here had not realized before that 
outside British territory the only civ- 
ilized countries in the Western world 
which retain capital punishment are 
France, Spain and some of the United 
States, and that all other countries re- 
gard the imposition of death as a form 
of punishment both unnecessary as a 
deterrent and an anachronistic bar- 
barity. Nor had they realized that the 
universal experience of abolitionist 
countries had been that the abolition 
of capital punishment does not in fact 
result in any increase in the homicide 
rate. 


The Death Penalty 
(Abolition) Bill 

In February, 1956, a resolution call- 
ing on the Government to introduce 
forthwith legislation for the abolition 
or suspension of capital punishment 
was carried in the House of Commons. 
When, in March, a private member in- 
troduced a bill in the House of Com- 
mons to abolish capital punishment, the 
Conservative Government, in accord- 
ance with precedent, left the matter to 
a free vote of the House, while strongly 
advising the House, which had a Con- 
servative majority, to vote against the 
bill. The bill was nevertheless carried 
on each of its three readings, and in 
July went to the House of Lords, which 
rejected the bill on its second reading. 
Those who voted in favor on the second 
reading, however, included four of the 
judicial members of the House of 
Lords, the two archbishops and eight 
out of the nine bishops present; and it 
became clear that so many leading 
citizens of repute strongly felt that 
some change in the law must be made 
that the Government introduced its 
own bill, which became the Homicide 
Act 1957, which it passed into law, 
contrary to precedent, by means of 
the Conservative Party “Whips”. It 
was a compromise. 


The Homicide Act 1957 

Part I of the Act amends the law of 
murder by abolishing the doctrine of 
constructive malice, by providing that 


provocation may be constituted by 
words as well as deeds and by provid- 
ing that the survivor of a suicide pact 
should no longer be convicted of 
murder. Whereas previously the mental 
condition of the accused was irrelevant 
unless he was insane judged by the 
strict tests of the McNaghten Rules, the 
act now provides that, “Where a person 
kills or is a party to the killing of 
another, he shall not be convicted of 
murder if he was suffering from such 
abnormality of mind (whether arising 
from a condition of arrested or re- 
tarded development of mind or any 
inherent causes or induced by disease 
or injury) as substantially impaired 
his mental responsibility for his acts 
and omissions in doing or being a 


party to the killing.” 


Part II of the act divides murders 
into those which are capital offenses 
and those which are not. The former 
are confined to: 


(a) a murder committed after the 
commission of a previous murder on a 
different occasion; 

(b) a murder done in the course or 
furtherance of theft; 

(c) a murder by shooting or by 
causing an explosion; 

(d) a murder done in the course or 
for the purpose of resisting or avoid- 
ing or preventing a lawful arrest or of 
effecting or assisting an escape or 
rescue from legal custody; 

(e) a murder of a police officer 
acting in the execution of his duty or 
of a person assisting a police officer 
so acting; 

(f) in the case of a person who was 
a prisoner at the time when he did or 
was a party to the murder. any murder 
of a prison officer acting in the execu- 
tion of his duty or of a person assist- 
ing a prison officer so acting... 


The Government stated at the time 
that they estimated that the act would 
reduce the number of executions by 
about five sixths, and their estimate 
has so far proved in practice to have 
been substantially accurate. 


The Royal Commission had unani- 
mously recommended against the adop- 
tion of any form of grades or degrees 
of murder, primarily on the ground 
that murder is a crime which varies so 
much in its moral incidence that it is 
not possible, by any form of definition, 
to define in advance those which are 
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anc those which are not the “worst” 
mu! ders. 

‘Lne result of the act is that the man 
whc. with premeditation, commits a 
murder by poison does not commit a 
capital murder; and that if, for ex- 
ample, a man finds his wife with an- 
other man and kills her with the nearest 
weapon to hand, which is a hatchet, 
it is not capital murder, whereas if the 
nearest weapon to hand is a gun, it is. 
It has been suggested, on these 
grounds, that the act lacks any moral 
basis. It is, however, too early to say 
what view public opinion will ulti- 


mately take on the working of the act. 


The Consequences of the Act 

Since the Act was passed some of 
our more sensational newspapers have 
published articles suggesting either 
that there has been a sensational in- 
crease in murders since the act was 
passed, or (arising from one or two 
sensational cases) that there has been 
a great increase in murders of children 
—particularly in murders of children 
following sexual attacks. 

It is probably too early to say defi- 
nitely whether the act has had any, or 
if any what, effect upon the homicide 
rate. The Home Secretary had re- 
prieved all murderers during the period 
of debate so that there had been no 
execution between August, 1955, and 
March, 1957, when the act became law. 
In those eighteen months without exe- 
cutions there were fewer murders than 


in the eighteen months prior to Au- 
gust, 1955, when there were the normal 
number of executions. 

The Annual Criminal Statistics for 
any year are not published until No- 
vember 1, of the following year. No 
such figures are therefore yet avail- 
able at this writing for any period since 
the Act was passed in March, 1957. 
The Government have, however, given 
monthly figures of “Murders known to 
the Police”, i.e., under investigation as 
cases of murder. These figures (though 
many of them may turn out not to have 
been cases of murder) seem to show 
that there was some increase in murder 
for the first three months after the act 
was passed, but that the figures have 
long since reverted to normal. Curi- 
ously enough such temporary increase 
as there may have been appears to 
have been confined to murders by the 
insane; this may support medical evi- 
dence which was given before the 
Royal Commission that there are three 
types of mental abnormality for which 
the existence of capital punishment is 
not only not a deterrent, but is ac- 
tually an attraction. 

On May 22, 1958, the Government 
stated in the House of Commons: 

(a) That the average number of 
murders per six months in England and 
Wales during the five years 1952 to 
1956 (i.e., before the Homicide Act) 
was 85.1. 

(b) That the number of murders 
known to the police in England and 


Northwestern Law School 


To Offer Course for Newsmen 


Northwestern University is conduct- 
ing a course in crime news analysis 
and reporting for professional news- 
papermen. The six-day course will 
begin March 23 at Fisk Hall on the 
University’s Evanston, Illinois, campus. 

Sponsored jointly by the North- 
western University School of Law and 
Nor hwestern’s Medill School of Jour- 
nali m, the objectives of the course are 


to e rich the newsmen’s understanding 
of t'.e crime problem, improve the rela- 
tion hip between newsmen, law en- 


forcement officers and lawyers, and 
provide a forum for the exchange of 
information among the newsmen who 
participate. 

The lecture staff will include Milburn 
Akers, Editor of the Chicago Sun- 
Times, Junius L. Allison, Field Direc- 
tor of the National Legal Association, 
George Bliss, a reporter for the 
Chicago Tribune, A. T. Burch, Associ- 
ate Editor of the Chicago Daily News, 
Professor Fred E. Inbau, of the North- 
western law faculty, Virgil W. Peter- 





Capital Punishment in Britain 


Wales during the six months ending 
February 28, 1958 (February being 
the last month for which figures were 
then available) was 85. 


The Government had stated earlier, 
with reference to the suggested increase 
in murders of children, that, ““Murders 
of children between the ages of 1-14 
during the period 21st March to 30th 
September 1957” (i.e., the first six 
months after the act) “have been com- 
pared with those during the corre- 
sponding period in 1955. In the 1955 
period 34 children were murdered; in 
1957, 32. In both periods the large 
majority were murdered by parents. 
In each period there were three mur- 
ders the motive of which appears to 
have been sexual.” 


After the publication of the Annual 
Criminal Statistics for the next two or 
three years the position may be clearer. 
At present, however, all that can be 
said is that there is no evidence that 
the changes made by the Homicide Act 
are having any effect whatever on the 
homicide rate. 


Most political observers are of the 
opinion that, whatever political party 
is returned to power at the next Gen- 
eral Election, the next Parliament will 
abolish the remains of a punishment 
which an increasing number of people 
feel cannot be shown to be necessary 
as a deterrent and no longer accords 
with the degree of civilization to which 
we feel we have attained. 


son, Operating Director of the Chicago 
Crime Commission, and Walter V. 
Schaefer, Justice of the Supreme Court 
of Illinois, as well as a number of 
other lawyers, newsmen and experts on 
various phases of crime detection. 


The course was made possible by a 
Ford Foundation grant. Further in- 
formation can be obtained from Pro- 
fessor Fred E. Inbau, Northwestern 
University School of Law, Lake Shore 
Drive and Chicago Avenue, Chicago 11. 
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The Right To Criticize 


In its long and eventful history the American Bar Associ- 
ation has numbered among its leadership many of the 
country’s most distinguished lawyers and judges. It has 
included men who, during their lives and in their careers, 
made substantial contributions to the growth, security and 
peaceful prosperity of our nation. Two of the country’s 
most distinguished jurists, both of whom occupied the 
position of Chief Justice of the United States, were each 
proud to serve a term as President of the Association. Our 
country’s courts in general and the United States courts in 
particular have found their staunchest friends and greatest 
supporters in the American Bar Association and its mem- 
bers. In a recent editorial in the JouRNAL (November, 
1958, issue, page 1070) we detailed some of the history of 
the support given by the American Bar Association and its 
individual members to the Supreme Court of the United 
Stetes when that body found itself under attack by another 
branch of our Federal Government. No one familiar with 
the record can question or doubt the loyalty of the Ameri- 
can Bar Association and its individual members to the 
institutions of our Government and its courts. 

Never, however, has the American Bar Association, its 
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Sections, Committees or individual members felt called 
upon to waive or surrender the right to express an honest 
opinion or voice an honest criticism of the public acts 0! 
the officials, elective or appointive, or of the actions take; 
by any court, local, state or national. This right is regarded 
as a sacred prerogative inherent in our American democ 
racy and if ever surrendered or lost, a substantial portior 
of our freedom will have ceased to exist. We strongly 
adhere to the principle that governments were created fo1 
the benefit of the people and not people for the benefit of 
the government. This applies to all the institutions which 
form our Government and none of them are sacred or 
exempt from public criticism. Men who accept the re- 
sponsibility of public office in this country incur the 
possibility of criticism and unfavorable review of their 
public and official actions. How they accept this criticism 
is often the standard by which it is possible to determine 
how well they measure up to the dignity and responsibility 
of their office. 

There are many countries and nations in this world in 
which this right of criticism does not exist. Unfortunately 
they are not all behind the Iron Curtain. In those countries 
it is neither safe, wise nor expedient to criticize the action 
of the leaders. We do not recognize the existence of that 
condition in America and the actions of our public officials 

-acting in their official capacity—are subject to review 
and discussion. The American Bar Association as an or- 
ganization, as well as its Sections, Committees and members, 
will continue to express its opinions—individually and col- 
lectively—-on the public actions of its friends who occupy 
governmental positions when it feels the public interest 
demands it. It supports the institution even though it may 
criticize the official acts of its members. 


Court Delay 

Many of us can remember when The Judge in his frock 
coat and high silk hat used each day to step out of his 
carriage at the courthouse at ten fifteen and, in a measured 
and dignified pace, proceed to his chambers whence he 
would return in similar fashion at four forty-five. Now he 
is a harried character who scuttles into the courthouse as 
soon as the janitor will open the door and often has to 
wake up the watchman to let him out. There are now about 
five judges for every four in the frock-coat days but the 
population has almost doubled. It is not so much the in- 
crease in population that has increased the judges’ load, 
though, as the advent of the automobile. Were it not for 
the personal injury and death actions arising from auto- 
mobile accidents there would be no problem of court de- 
lay. Our statesmen have not realized that our courts are 
being called upon to discharge an entirely new function 
which was all but unknown when the size of the present 
complement of judges was fixed. 

A remedy often suggested is to withdraw this function 
from the courts and to substitute for the courts automobile 
victims’ compensation commissions like workmen’s com- 
pensation commissions. That is all right if social science 
teaches that a system based on making the whole automo- 
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bi.e using community carry the burden is better than one 
were liability is based on fault. So far as efficiency goes, 
though, there is nothing the matter with the present system. 
The thousands and thousands of automobile cases on our 
court calendars are not tried; they are settled. The fact that 
the time must come when the case must be either tried or 
settled is a compelling factor and the verdicts in the few 
cases that actually go to verdict are the measures of the 
settlements paid in the others. 

Thus the judges have two functions, one, to try the 
cases that cannot be settled, and the second, to assist in the 
settlement of the others. As a matter of fact, by performing 
the first function they go a long way toward performing 
the second. Cases settle themselves as they approach the 
stern arbitrament of a trial. Even on the eve of trial though 
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each party hesitates to make the first move toward settle- 
ment. Each party feels it his duty to assert that he has a 
perfect case. There the court can be of great help in getting 
the parties together for the express purpose of talking settle- 
ment and in dispassionately discussing the strengths and 
weaknesses of the respective sides. 

This settlement of a case of course does not consume 
anywhere near the amount of the judge’s time that its 
trial would, so that the number of judges need not be in- 
creased in as high a ratio as the ratio of the increase in the 
number of cases that has taken place since the old days 
when most cases were tried. With just a few more judges 
and the adoption of a good system there would be no more 
occasion for discussion of court delay anywhere in the 
country. 


Rankin, Anderson To Speak at 


Pittsburgh Regional Meeting 


J. Lee Rankin, Solicitor General of 
the United States, and Clinton P. 
Anderson, United States Senator from 
New Mexico, have accepted invitations 
to address the American Bar Associ- 
ation’s regional meeting in Pittsburgh, 
March 11-13. 

The Association’s 1959 Upper Ohio 
Valley Region conference will be held 
at the Penn-Sheraton Hotel. J. Vincent 
Burke, Jr., of the Pittsburgh Bar, and 
Dr. Charles B. Nutting, former dean 
of the Pittsburgh Law School, have 


— 


en named co-chairmen. 


Senator Anderson, Chairman of the 
Joint Congressional Committee on 
Atomic Energy, will address the open- 
ing luncheon on March 11 and Solicitor 
General Rankin the final luncheon of 
the Conference on March 13. 

The banquet speaker on Thursday 
evening, March 12, will be Arthur H. 
Dean, of the New York Bar. 

More than 1,500 lawyers and judges 
from Pennsylvania, Ohio, West Vir- 
ginia and western portions of New 


York and Maryland are expected to 


attend the three-day meeting. Planned 
as a part of Pittsburgh’s bicentennial 
year celebration, the American Bar 
Association sessions will include sev- 
eral workshops on practical legal prob- 
lems and talks by leading members of 
the Bar and government officials. 

In addition to the formal business 
sessions, the meeting schedule will 
allow those attending to take part in 
specially planned social activities and 
other events related to the bicentennial 
program. 
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A “Lost” Supreme Court Decision: 


Historical Nuggets v. “Gold Brick” Indexes 


by Thomas A. Pace ° of the Virginia Bar (Falls Church) 


Most lawyers—even those whose most recent acquaintance with con- 


stitutional law was a nodding introduction in law school a quarter of a 


century ago——-would feel confident in rendering the opinion that a state 
statute assessing a tax on the United States Mint would be unconstitutional. 
And yet there is an opinion of the United States Supreme Court uphold- 
ing just such a tax—decided in 1849. You will not readily find it in the 


official reports, however. Furthermore, the Treasury drew a draft to pay 


the tax and sent it to Pennsylvania, which returned it only when threats 


were made to move the mint out of the state. Mr. Pace tells the story of the 


search for this “lost” Supreme Court decision. 





A sentence buried away in a pre- 
Civil War decision has brought doubts 
that “A little learning is a dangerous 
thing. 
the view that 
dangerous”—especially if legislative 


” 


Particularly questionable is 


‘a little knowledge is 


and legal history are involved, and the 
examination and study of old sources, 
which are usually indexed about a 
tenth as thoroughly as they should be, 
becomes necessary. It is then that a 
little knowledge of history will often 
quickly serve as an open-sesame. A re- 
discovered “lost” Supreme Court case 
proves it. 

An instance of taxation on a federal 
mint and a recollection of the gold rush 
recently brought to light two “lost” 
1849 decisions by the United States 
Supreme Court. The rediscovery of 
the “decisions” by an equally divided 
Court, which to this day still do not 
appear to be published or indexed, 
came about in connection with the 
extensive work of The Interdepart- 
mental Committee for the Study of 
Jurisdiction over Federal Areas With- 
in the States and its two comprehensive 
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reports published in April, 1956, and 
June, 1957, by the Government Print- 
ing Office in Washington. (See Sen. 
Rep. 1278, 85th Cong., 2d Sess. (1958) ; 

8 Fed. Bar Jour. 94 (1958) ; 26 Geo. 
Wash. L. Rev. 494 (1958) ; 45 Calif. L. 
Rev. 796 (1957) ; 15 Wash. and Lee L. 
Rev. 235 (1958).) 

In the opinion in United States v. 
Railroad Bridge Co., 27 Fed. Cas. 686, 
Case No. 16,114, Circuit Justice John 
McLean wrote in 1855 this short sen- 
tence (at page 692) : 


In many instances the states have 
taxed the lands on which our custom 
houses and other public buildings have 
been constructed, and such taxes have 
been paid by the federal government. 


That eye-opener motivated an exami- 
nation of many documents and reports 
and poor indexes, to find the story of 
at least one of the “many instances”. 

Already found by a staff eagle was 
the discussion of the unreported case 
of Roach v. Philadelphia County in 
the Supreme Court reports, as well as 
a brief reference to it in an obscure 


law journal of 1849-1850 vintage. The 
Supreme Court’s unanimous opinion 
in the case of Van Brocklin v. State of 
Tennessee, 117 U. S. 151, decided on 
March 1, 1886, quietly mentions (at 
page 175) two of its own decisions 
involved 


which “uncertainty” and 


“es 


which were reargued by order 


of the Court and decided at December 
term, 1849, by an equal division of the 
judges, and therefore not reported . . .” 
At page 176 of Van Brocklin the Su- 
preme Court described the Roach case 
as being one of the two decisions and 
as involving 


...a suit brought by the county of 
Philadelphia against the treasurer of 
the mint of the United States to recover 
State, county and city taxes, which 
were found by special verdict to have 
been assessed. pursuant to the statutes 
of Pennsylvania, upon a certain marble 
building and a lot of ground upon 
which it stood, the property of the 
United States, and the building having 
been erected and used by the United 
States, from the time of its completion, 
under the Constitution and laws of the 
United States, as a mint for coining 
money, regulating the value thereof 
and of foreign coin, and for fixing the 
standard of weights and measures, and 
now used for that purpose. The judg- 
ment rendered by the Supreme Court 
of Pennsylvania on March 31. 1845, 
holding the building and land to have 
been subject to the assessment and 
payment of the taxes, was brought to 
this court by writ of error, and affirmed 
by an equal division of opinion. 


The other unreported case referred 
to was United States v. Portland. Thus, 
we find the Supreme Court opinion in 





















Von Brocklin further pointing out (at 


pase 177) : 


But the two decisions above men- 
ioned, by an equal division of this 
court, and with no evidence of the 
reasons which influenced any of the 
judges, have no weight as authority in 
any other case; and we have no hesi- 
tation in saying that a tax imposed 
under authority of a State upon a 
building used as a custom-house or a 
mint, and the land on which it stands, 
owned by the United States, cannot be 
supported... 


Additional light on the elusive Roach 
case was shed by the following note in 
2 American Law Journal (New Series) 
444, (1849-1850) : 


The case of Isaac Roach, Treasurer 
of the Mint of the United States, plain- 
tiff in Error vs. The County of Phila- 
delphia, has been decided by the Su- 
preme Court of the United States. A 
writ of Error had been taken to the 
Supreme Court of Pennsylvania. By 
the decision of that Court the lot on 
which is erected the Mint of the United 
States was held liable to taxation for 
county purposes under State laws. The 
State of Pennsylvania had never relin- 
quished her right of taxation, nor had 
she given her consent to the purchase 
of the ground by the United States. 
The Supreme Court of the United 
States affirmed the judgment of the 
State Court, thereby sustaining the 
right of the State to impose taxes upon 
the property, notwithstanding that it 
belonged to the United States. 


Short of going beyond the Van 
Brocklin references and into the very 
archives of the United States Supreme 
Court, a broad search was begun for 
subsequently published full legal re- 
ports, rather than contemporaneous 
newspaper accounts, of the two missing 
849 decisions and more particularly 
for the Roach case. The Van Brocklin 
discussion clearly said they were “not 
reported”, but that was in 1886, and 
it seemed logical that the midwifing 
of countless legal publications should 
have brought at least one indexer to 
thin-ice alertness. 


The Centennial Appendix... 
Reach Still Missing 

nother step led to the “1789-1888 
Ce: iennial Appendix” which forms a 
co: siderable part of Volume 131 of 
Un ted States Reports. In it are reports 


and tables of 351 “omitted cases in 
the reports of the decisions of the 
Supreme Court of the United States”, 
but there is not a word about the 
Roach case or a tax on the Philadelphia 
mint, nor about the Portland case. It 
is true that the “omitted cases” are not 
specifically described as including un- 
reported decisions by an equally di- 
vided Supreme Court, but in view of 
the sweep of the centennial research it 
again seemed logical to suppose it 
would have overcome even bad in- 
dexes. The compiler of the “1789-1888 
Centennial Appendix” even boasted 
(page xvii) : 


Thus the omitted cases, taken in 
connection with the Reports of Dallas, 
Cranch, Wheaton, Peters, Howard, 
Black, Wallace, and the United States 
Reports, complete the reports of the 
decisions of this court, so far as a 
careful research enables us to call them 
complete. They now contain minutes 
of several cases which are not reported 
elsewhere. 


One can only guess that the compiler 
overlooked the Roach case because it 
emanated from an equal division of 
the Court and was not clearly indexed. 
But it actually does appear as a cited 
case in the Table of Cases Cited in 
117 U. S. at page xxi. Moreover, the 
other “lost” Supreme Court decision 
(United States v. Portland) is shown 
in the same place (at page xxii) as 
“not reported”. 


The next step to track down the 
Roach tax decision in the United 
States Supreme Court was in the table 
of reported cases from 1658 to 1906, 
in the 1906 Decennial Edition of the 
American Digest System. It is not 
shown. Neither is the 1845 Roach case 
before the Supreme Court of Pennsy]l- 
vania. Also omitted is United States v. 
Portland, which at this point seemed 
less interesting to pursue than the 
Roach case. 


Switching next to Pennsylvania ma- 
terial, Volume 37 of Vale Pennsylvania 
Digest, published in 1955, says this 
(page 42) about the Roach decision: 


The supreme court of the United 
States affirmed the decision of the 


supreme court of Pennsylvania that 
land purchased by the United States 
was liable to taxation for county pur- 
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poses when the state had not given her 
consent to the purchase nor relin- 
quished her right of taxation. 

«- bat in-G, C, Pao 105), U.S. Vv. 
Weise, 2 Wall. Jr. C, C. 72, Fed. Cas. 
No. 16,659, 5 Clark 61, 4 Am. L. J., 
N. S., 88, where it was held, that real 
estate belonging to the United States 
was not subject to state taxation, 
Grier, J., said that this question had 
been twice before the supreme court of 
the United States, but was still un- 


decided. 


* + 


. . . This was subsequent to the re- 
port of the case of Roach v. Philadel- 
phia County, 2 Am. L. J. 444, and 
unless there were some differences as 
to the facts, may lead to doubt as to 
the accuracy of the note of that case. . . 


One may further guess that the com- 
piler of the quoted Vale note might 
have been relieved of his doubt if the 
Roach case (and the description of it 
set out in the Van Brocklin opinion 
with almost the detailed clarity of a 
report) had been reasonably indexed. 


The next step was to the Congres- 
sional Globe, 31st Congress, Ist Session 
and the year 1850, for information on 
the appropriation which would neces- 
sarily have to provide for the actual 
payment of the judgment against the 
federal mint in Philadelphia. There, 
and in the debates of 1851 in the 
Second Session of the 3lst Congress. 
But the 
separate indexes of the Senate and the 
House for the 3lst Congress give no 


the picture became clear. 


help as to leads stemming from tax- 
ation, litigation, the Roach case, gov- 
ernment property, or the Supreme 
Court. So a little bit of history became 
the key that saved the day. 


The discovery of gold in California, 
and the actual taxation of the federal 
mint in Philadelphia, caused much 
debate about setting up other mints in 
California and New York. Pennsyl- 
vania wanted to keep the mint. The 
need for one in California was urgent. 
“Mint”, “gold”, and “Philadelphia” 
were therefore key words. “Mines” was 
still another. But “Mint”, plus some 
imagination and scanning, illuminated 
the darkness. The colorful debates to 
which the key words led, at last turned 
the tide. 


Gold and money, and jurisdiction 
over land, were indeed linked; and 
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dear to the American people by so 
many revolutionary associations, this 
establishment, and transfer it to the 
city of New York, which has so far 
outstripped her in commercial prosper- 
ity and wealth, and which must, in the 
nature of things. make her advance 
above Philadelphia greater and greater iF. =a 
in the progress of time... 


much strong and sectional language is 
found in the give and take of the 
Senate debates of May, 1850, in the 
Congressional Globe, 31st Congress, 
Ist Session. 

The Senate debate of May 24, 1850, 
proved to be a good place (page 1068) 
at which to start applying the key word 


“mint”: . 
The clash of the fundamental inter- 


ests of East and West becomes clear 
and understandable in the hard terms 
of gold and coinage, money and power: 


Senator Jefferson Davis, of Mississippi: 
Mr. President, I have been, from the 
time we acquired this territory, at least 


from the time that we commenced 
working these mines, anxious for the 
establishment of a mint and such assay- 
ing offices as may be necessary to 
secure the interest of the miners, and 
to secure the benefit of the mining 
operations of California so far as might 
be to the commerce of the United 
States. 







































Boh Soe 


Senator Daniel Webster. of Massachu- 
setts: I wish to say to the honorable 
members from Missouri and Mississippi 
that I voted against the amendment 
proposing the establishment of a mint 
in California because I thought it 
would embarrass the whole question 
and cause a great deal of dispute. I 
am in favor, however, of establishing 
assay offices, as many as may be neces- 
sary, and | think a proposition of that 
kind would meet with general concur- 
rence. 
* % * 

Senator Willie Person Mangum, of 
North Carolina: I entirely concur 
with the view just expressed by the 
Senator from Massachusetts. I voted 
against this amendment with great 
reluctance, because I feel the great 
necessity which exists for the estab- 
lishment of assaying offices in Cali- 
fornia but I do not see the necessity 
of establishing a mint there. 


The Senate debate of May 29, 1850, 
tells a tug-of-war story, and we find 
much evidence of the growing tensions 
of the times: 


Senator Henry Clay, of Kentucky [page 





1099]: Before I left home, and while 
in conversation with distinguished men. 
I came to the conclusion—which has 
been strengthened rather than weak- 
ened by subsequent events—that a 
mint at San Francisco was necessary, 
was highly proper, and should be 
established without delay. That is still 
my opinion, 
ee # 

Senator George Edmund Badger, of 
North Carolina [page 1099]: Now, 
for one, I am not disposed to take 
from the ancient city of Philadelphia, 
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Senator William Henry Seward, of 
New York [page 1100]: Ten times as 
much gold comes annually into this 
country by the way of the city of New 
York as has yet been received from 
the mines of California. This is foreign 
gold, much of it foreign coin; and as 
it comes into the city of New York, 
so it goes back again, without being 
recoined, and it does not therefore 
enter into our circulation; and the 
reason is, that it cannot be circulated 
as money, because. not having received 
the stamp. the impression of the Gov- 
ernment, it is not practically circulat- 
ing coin. It is a collection of coins 
from other countries. every piece of 
which has to be weighed every time it 
is received or paid out, precisely like 
the gold in California. 


* + 


Senator James Alfred Pearce, of Mary- 
land [page 1103]: It has not been 
shown that the course of trade requires 
the establishment of the proposed mint, 
and it seems to me a pure imagination 
to attribute to it the magic influence 
on the commerce of the world with 
New York which is promised from it... 
x * * 

Senator Badger [page 1104]: This 
branch mint at New York, proposed 
to be established, is, in my judg- 
ment, unwise, unnecessary, extravagant, 
wasteful, and ultimately intended to 
break down Philadelphia. 


But Senator Badger showed clearly 
that he could also probe for deeper 
significance. His persistence in the 
following (pages 1104- 
1105) is revealing as a matter of 
strategy and prevailing notions of 
jurisdiction, and as a fine turn in the 
tracking down of our missing Roach 
case: 


discussion 


Senator Badger:,..We are all aware 
that recently the question has been 
raised in the courts of Pennsylvania 
whether the mint of the United States 
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in that State was liable to State tax- 
ation. Judgment was given in the 
supreme court of Pennsylvania afhirm- 
ing the right to tax. Now, I think it 
right that in some way or other the 
public should have a guarantee that 
the mint in New York shall not be 
made the subject of taxation. 
* * * 
Senator Daniel Stevens Dickinson, of 
New York:...I believe the United 
States has been taxed in a certain 
place, notwithstanding. all their revo- 
lutionary recollections. [ Laughter. ] 
ee * 

Senator Daniel Sturgeon, of Pennsyl- 
vania [who later served from 1853 to 
1858 as Treasurer of the United States 
Mint in Philadelphia]: The Senator 
from North Carolina... brought up a 
fact which it is necessary I should ex- 
plain, lest it should tend to the preju- 
dice of the city of Brotherly Love, for 
which I have a great affection. All of 
the property of the United States in 
the City of Philadelphia, except the 
mint, has been long since exempted 
from taxation by the Legislature of 
Pennsylvania. The local authorities of 
Philadelphia took it into their heads 
to tax the mint, and taxed it, and the 
question was brought up to be de- 
cided in the Federal courts. The Legis- 
lature of Pennsylvania, however, im- 
mediately upon that suit being insti- 
tuted, passed a law that the mint 
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should be hereafter exempted from 
taxation. 


The debate took enough of a twist 
to touch upon the federal-state juris- 
dictional problems and tax confusion 
which the Interdepartmental Committee 
explored so thoroughly for three years: 


Senator Solomon Weathersbee Downs, 
of Louisiana: If you take the mint you 
may take the custom-house, the court- 
house, and every other building in 
which officers of the United States 
perform their duties out of the juris- 
diction and beyond the process of the 
State. Now, we have some trouble 
about these exclusive jurisdictions of 
the United States. In some instances, 
however, it is necessary that peculiar 
jurisdiction should belong to the 
United States, but I see no reason why 
in the custom-house, the mint, and the 
post-office, the jurisdiction of the State 
should not exist, and processes issue 
against all individuals therein. There 
is no necessity for introducing another 
jurisdiction there. 


# ¢ @ 


Senator Underwood:...As I under- 
stand it, State officers have no right to 
enter into a naval establishment, such 
as we have at Brooklyn and in many 
other parts of the United States, for 
the purpose of assessing the value of 
machinery which is used in the con- 
struction of arms and to impose taxes 
upon it, and I see no propriety in 
allowing a State jurisdiction of that 
sort over establishments which are 
equally national, for national purposes, 
and I have no objection at all and can 
see no danger in exempting establish- 
ments properly belonging to the United 
States from the taxing power of the 
States, because these acquisitions are 
only made for national purposes, and 
the Constitution of the United States 
provides for them. 


Once the historical secrets of the in- 
adequate indexes began to yield to such 
key words as “gold” and “mint”, the 
story of the lost Roach decision began 
to unfold more clearly in further re- 
lated debates. Their reading indicates 
that congressional arguments, and 
especially wrangles having the glow 
of friction, often give to the details 
of history a double check and semi- 
guarantee against inaccuracies not al- 
Ways apparent in news _ reporting. 
Several debates in the House of Repre- 
sentatives show this grinding down of 
issues to be especially helpful in nar- 


rowing the search for missing back- 
ground in the Roach case. 

The Congressional Globe for the 31st 
Congress, lst Session, shows that (page 
1636) on August 23, 1850, the House 
of Representatives, as a Committee of 
the Whole on the state of the Union, 
“resumed the consideration of the bill 
making appropriations for the civil and 
diplomatic expenses of the Government 
for the year ending 30th June, 1851”. 
The debate, which took place (page 
1644) at the end of the proceedings 
of the day, scarcely needs a word of 
comment to point up the struggles of 
the time over federal, state and local 
powers. Clarification as to the Roach 
case is evident. The actors speak their 
lines, the lost is found, and the 
“mystery” unfolds: 


Congressman James Lawrence Orr, of 
South Carolina—moved to strike out 
the following clause of the bill, viz: 

“For the payment of taxes due on 
the Mint in Philadelphia, for which a 
judgment has been obtained, ten thou- 
sand dollars.” 

He waived the motion at the sugges- 
tion of Mr. Phelps [Congressman John 
Smith Phelps, of Missouri], who said 
he desired first to amend the clause 
by adding the following, viz: 

“Provided, That if any further taxes 
shall be assessed by the State of Penn- 
sylvania upon the Mint of the United 
States, established in the city of Phil- 
adelphia, it shall be the duty of the 
Secretary of the Treasury forthwith to 
dispose of the land upon which the 
Mint is situated, and remove the said 
Mint to the city of New York, (and 
the money necessary to defray said 
expenses and procure a site, shall be 
paid out of any money in the Treas- 
ury:) Provided, however, the said 
Mint shall not be removed to the city 
of New York, if the site or any other 
property necessary for its establish- 
ment and operations shall be taxed by 
the State of New York.” 

Congressman Andrew Ewing, of 
Tennessee—asked if the amendment 
was in order? 

The Chair—Congressman Armistead 
Burt, of South Carolina—decided that 
it was not in order. 


oe & © 


Congressman Orr renewed his mo- 
tion to strike out the appropriation to 
pay the tax on the Mint. He admitted 
that the State of Pennsylvania had a 
right to tax the property of the General 
Government; but he thought that when 
the Government erects public build- 
ings in the city of Philadelphia, which 
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are valuable to the city and the State, 
the least the State could do was to 
exempt these buildings from taxation. 
He desired to have the appropriation 
stricken out. If the State chose to levy 
on the buildings, be it so, and let the 
Government remove the Mint to an- 
other place. [Italics added. ] 


Congressman Thomas Henry Bayly, 
of Virginia, expressed his regret that 
gentlemen did not rather ask questions 
of the Committee of Ways and Means, 
or examine subjects for themselves, 
before they submitted these amend- 
ments, They would then save them- 
selves from much trouble and many 
blunders. 


The gentleman asked why Pennsyl- 
vania had not exempted the property 
of the Government from taxation? This 
was exactly what she had done. But 
under a general law a tax was assessed 
on this property, and as soon as it 
was discovered that this was done, 
another law was passed exempting the 
Government property thereafter from 
tax. 


Congressman Orr asked if it would 
not have been the easier way to remit 
the tax? 


Congressman Bayly stated that suit 
having been brought, the case went to 
the Supreme Court, which decided in 
favor of the State, and this appropri- 
ation is to satisfy that judgment. 


Congressman David Kellogg Cartter, 
of Ohio, said the gentleman from 
Virginia [Mr. Bayly] had given no 
reason for the action of the State of 
Pennsylvania in taxing this property. 
It was certainly competent to that 
State to tax the property of the 
Government, if she thought it wise to 
take this course, which might prove 
injurious to her commercial interest. 
But he did not understand the policy 
of this course at a time when she was 
coming here with her protest against 
the removal of the Mint to the city of 
New York. He condemned the course 
of the State in a series of remarks, 
which could not be distinctly heard at 
the reporter’s desk. [Italics added.] 


Congressman Bayly said the gentle- 
man from Ohio was mistaken when he 
stated that no reason had been given 
for making this appropriation. He 
had stated distinctly that a judgment 
had been rendered against this Gov- 
ernment; and such being the case 
there was the very best of reasons why 
the money should be appropriated. 


The gentleman from Ohio might 
consider that the existence of a judg- 
ment was no reason for paying it, but 
he thought differently, As to the pro- 
priety of the city of Philadelphia 
receiving the money, that was a totally 


(Continued on page 305) 
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Breaking the Judicial Log Jam: 


Connecticut's Blitz on Court Congestion 


by Richard H. Phillips * Judge of the Superior Court of Connecticut 


In 1957, the courts of Connecticut's three largest counties were over two 
years behind in their dockets and more cases were piling up every day. 
Deciding that something had to be done about the situation, the judges 
of the Superior Court worked out plans for an intensive drive on congested 
calendars which were put into effect late in 1957. Judge Phillips describes 
Connecticut’s “blitz” on congestion in this article. 





When figures compiled by the In- 
stitute of Judicial Administration for 
two consecutive years, 1956 and 1957, 
showed the three principal counties of 
Connecticut—F airfield, Hartford and 
New Haven—to be among the seven- 
teen courts in the country with over 
twenty-five months’ delay in jury cases 
from issue to trial, Samuel J. Mellitz, 
Chief Judge of the Superior Court, 
decided it was time to do something 
about it. Together with Superior Court 
Judge William J. Shea, who had previ- 
ously conducted some highly successful 
pretrials, a plan was devised to make 
an intensive attack on the congested 
calendars in these counties, using the 
state’s pretrial machinery as the me- 
dium. The results were so surprisingly 
successful that they are not likely to 
be disregarded in other states which 
have the same problem. Whether the 
Connecticut experiment is to be a sig- 
nificant factor in controlling the enor- 
mous increase in personal injury ac- 
tions in large population centers in the 
future, through existing court struc- 
tures, cannot yet be certain, but the 
Connecticut Bar and judiciary are 
hopeful. 

Starting the week of December 10, 
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1957, and continuing for two weeks, 
five Superior Court judges and two 
state referees (one being ex-Chief 
Justice Patrick B. O’Sullivan), worked 
intensively with Fairfield County law- 
yers from 10 A.M. to 6 P.M. in process- 
ing cases on the jury trial list. No 
court sessions were held in the county 
during this period, so that judges and 
lawyers could be absolutely free for 
the pretrial. Although the other pur- 
poses of pretrial were not overlooked, 
the primary aim was to settle as many 
cases as possible then and there and to 
expose the balance for immediate trial. 

In announcing the plan to the Fair- 
field County Bar, assembled in the 
Bridgeport courthouse, Judge Shea had 
said “Gentlemen, you will have to work 
harder than you have ever worked in 
your lives before.” This turned out to 
be accurate. At the end of the two-week 
period judges and lawyers were punch 
drunk with doctor’s reports, medical 
and hospital bills, summaries of auto- 
mobile accidents, falls on defective 
stairways and the like. But the results 
were spectacular. Of the 913 cases 
processed, 456 or 50 per cent had been 
disposed of. Most of these were settled 
outright, a few were withdrawn and 


eighteen were transferred to the Court 
of Common Pleas. Another thirty cases 
were reported settled before pretrial 
commenced, most of them probably as 
a result of the procedure. When it is 
considered that the Fairfield County 
jury trial list—i.e., cases ready for 
trial when reached—numbered about 
2,467 at the beginning of the court 
year, September, 1957, the impact of 
this experiment upon docket conges- 
tion is obvious. 

The second part of the program was 
now put into effect—immediate trial 
of the unsettled cases without further 
bargaining. Commencing shortly after 
January 1, 1958, three juries instead 
of the usual two were put to work in 
Fairfield County. It was understood 
that the judges were to try cases and 
not talk settlement and that no pressure 
was to be put on defendants’ attorneys 
to raise their offers. The point was that 
the lawyers had been assured that pre- 
trial was not to be a bargaining session, 
that defendants were to come in with 
their highest authority to settle, and if 
there was no settlement they would get 
a trial without being pressured to offer 
more. It was only through this sine | 
ance that defendants’ insurers were per- | 


suaded to come in with trial figures at \ 


the pretrial conference. 

The Bridgeport pilot scheme was 
successful, and another pretrial blitz 
was conducted in New Haven County 
during the week of March 17, 1958. 
The two-week period in Bridgeport in 
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December had proved too exhausting, 
mentally and physically; towards the 
end, lawyers were reported to be set- 
tling cases in the corridor, mistaking 
one case for another. In five days at 
New Haven, with Judge Raymond J. 
Devlin presiding, four judges and two 
state referees disposed of 261 cases out 
of 637 processed, and here there were 
seventy-two additional cases reported 
settled on the eve of pretrial. New 
Haven’s jury trial list numbered 1,271 
at commencement of the court year. 

The experiment was no longer an 
experiment. Hartford County was next 
in line. It had long been one of Con- 
necticut’s sore spots. The week follow- 
ing the New Haven pretrial, seven 
judges and two state referees were 
assembled at the Hartford County Court 
House. Judge Shea was in charge of 
this operation as he had been of that 
at Bridgeport. He made full use of his 
not inconsiderable flair for psychology. 
In preliminary meetings with the law- 
yers he extolled the Bridgeport and 
New Haven records and challenged the 
Hartford lawyers to tie them, express- 
ing doubt that they could do so. So 
effective was this approach, that the 
lawyers not only co-operated, but 
worked as hard to settle cases as they 
would to win them in court. Of the 
2315 cases on the jury trial list 731 
were pretried of which 503 or 69 per 
cent were disposed of on the spot. 
Prior to pretrial seventy-two others 
were settled. There were five full-day 
sessions. The higher percentage of 
disposals over the other two counties 
may have been due to the fact that 
there were nine participating judges 
and referees as against six in New 
Haven and seven in Bridgeport. 

Another five-day blitz was held in 
Bridgeport May 12-16, 1958. This 
time 212 cases were disposed of out 
of 657 processed, the percentage thus 
falling to 32 per cent, but still sub- 
stantial. Forty other cases were set- 
tled before pretrial. 

Again for experimental purposes the 
procedure was tried in a small county, 
New London. Here 110 were disposed 
of out of 220 processed, or 50 per 
cent. 

Some said that if the experiment 
Were continued during the court year 
1958-1959, its success would not be 


repeated. The present chief judge, 
William J. Shea, thought otherwise. 
He directed an acid test to be made 
of the durability of the Connecticut 
blitz during the week before Christ- 
mas, 1958. Trials were suspended 
throughout the state and the entire 
judiciary conducted an intensive pre- 
trial effort in the three large counties. 
This was a full year subsequent to the 
first blitz. Lawyers, insurance com- 
panies and the public had had plenty 
of time to assess results and to with- 
draw their cooperation if they wished. 
Some did, but that was to be expected. 
For the most part, co-operation con- 
tinued at a high level. 

A total of 2,362 cases were pro- 
cessed, and 952 or 40 per cent were 
disposed of, an accomplishment so 
solid as to augur well for the future. 
In addition, other were so 
softened up that they were being 
settled at an unprecedented rate in the 
first weeks of the January, 1959 


session, when exposed to immediate 


cases 


trial. 


Connecticut Pretrial... 
A Different Emphasis 

The Connecticut pretrial is not to 
be confused with the usual pretrial 
procedure which has had varying suc- 
cess in different places. There the 
emphasis is in defining and narrowing 
the issues, with a view to shortening 
the time consumed in trial. The Con- 
necticut procedure used the pretrial } 
rule of that state so that defaults and 


nonsuits could be entered where neces- | 
sary, but the emphasis was entirely 


different. The primary purpose was to 
meet an emergency situation, where 
litigants had to wait two to three years 
or longer to get a trial. Therefore the 
entire emphasis was on settlement, 
final disposition, in order to cut down 
the calendar. Nevertheless, in cases 
where settlement proved impossible, a 
few minutes were devoted to the usual 
pretrial information—amendments to 
pleadings, exhibits, probable time of 
trial, etc. 

All hearings were held in chambers. 
Each judge had an office on the ground 
floor cf the courthouse and was as- 
signed a stenographer and clerk. One 
courtroom was the directing center. 
There the court clerk presided. He 
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was charged with the duty of having 
one case always in the chambers of 
each judge and another waiting at the 
door. Time allotted to the average case 
was fifteen minutes. Big cases ran 
thirty minutes to an hour, and they 
were not shunted aside. Each judge 
attempted to process twenty cases a 
day and the schedule was substantially 
adhered to. 

Conferences were brief and to the 
point. The judge first inquired of the 
defendant’s lawyer if there was a sub- 
stantial question of liability. If he said 
there was, each party would state con- 
cisely his version of the facts, some- 
times backed up by statements of wit- 
nesses or reports made to the motor 
vehicle department. If the defendant’s 
lawyer said there was not, and this 
occurred in a surprising number of 
cases, the damage question was imme- 
diately gone into. The plaintiff pre- 
sented a summary of his special dam- 
ages—doctor’s bills, etc. Both sides 
gave the judge their doctors’ reports, 
arranged in chronological order. The 
plaintiff's lawyer was asked to give his 
best settlement figure. The defendant’s 
lawyer, usually representing an insur- 
ance company, was asked to give the 
highest figure he was authorized to pay. 
It was emphasized that these should be 
trial figures and not prices made for 
bargaining purposes. The judge then 
placed his evaluation upon the case for 
purposes of settlement. In most of the 
cases which were settled, that was the 
figure which was agreed upon, or one 
close to it. 

One rule strictly adhered to was that 
the judges would not press a defendant 
for a nuisance value settlement. A 
pedestrian four years previously had 
been struck by an automobile; he sued 
for $50,000 claiming a permanent in- 
jury to his back. It developed at the 
conference that the plaintiff stepped 
out between two parked cars into the 
path of a slowly driven automobile. 
The defendant produced records show- 
ing the plaintiff had had two previous 
accidents on which he had collected, 
both involving back injuries. “My 
company wants to try this case”, said 
the lawyer for defendant’s insurer. 
“We think we can win it and anyway 
we are convinced the injuries are 
blown up.” The case was set down for 
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immediate trial without further argu- 
ment. 

Cases involving serious injuries and 
involved liability situations were given 
extra time and often settled, or a 
formula was suggested by the judge 
from which it was hoped that a settle- 
ment could be worked out before trial. 
This was particularly true of multi-car 
collisions. In one such case the plain- 
tiff was a passenger and had a sure-fire 
case, but there was a confusing question 
as to which of the drivers was at fault. 
There were four insurers in all and 
each policy had different limits, rang- 
ing from $10,000 to $50,000. The judge 
evaluated the case at $75,000. After 
considerable discussion, all parties 
agreed that this was a fair figure. But 
who would pay it? The problem was 
solved by prorating the amount pay- 
eble by each insurer according to the 
proportion his policy limit bore to the 
total amount of coverage of all four 
policies. 

Other cases were settled for small 
amounts when the injuries were serious 
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but the liability was weak. A roofing 
man was hired by the owner of a 
summer cottage to repair the roof. He 
fell off and was seriously and perma- 
nently injured. He sued for $100,000 
claiming the roof was defective! The 
judge refrained from putting a value 
on the case. The insurer, however, 
offered $1000 to settle, which the plain- 
tiff wisely accepted. The insurer con- 
sidered it good policy to pay some- 
thing to get rid of the case in view of 
the very serious injuries and large 
medical bills involved. 


Where there was obviously no lia- 
bility, however, the judge would sug- 
gest that the plaintiff withdraw the suit, 
and many times the plaintiff’s lawyer 
was willing to go along with the 
suggestion. 

All plaintiffs were required to be 
present in court on the day their cases 
were assigned, though they were not 
permitted in chambers. The court cor- 
ridors were crowded with people who 
had been injured, some fully recovered, 
others on crutches or in wheel chairs. 
Very often, too, a representative of the 
insurance company would be in attend- 
ance in a nearby room. Heads of 
claims departments of some of the big 
insurance companies were either on 
hand in the building or at a convenient 
place nearby. This procedure resulted 
in immediate decisions, right at the 
conference, or within minutes there- 
after. Some cases had to go overnight 
before a report back could be made 
to the judge, but a greater delay than 
that was unusual. 

One such case involved a pedestrian 
52 years old, killed by an automobile. 
He had an earning capacity of $3000 
a year. There was a substantial ques- 
tion of contributory negligence. The 
judge figured a possible verdict of 
$50,000, but that the chance of plain- 
tiff losing was 30 per cent. This brought 
the evaluation for settlement purpose 
to $35,000. Both sides agreed that 
this was fair. The widow, sitting in the 
courtroom adjoining chambers, had 
different ideas. She wanted a trial and 
jury verdict. The lawyer explained to 
her the evaluation of the judge; he told 
her that the trial would be a gamble 
and also an ordeal for her. She was 
given overnight to think it over, but 
she did not-change her mind. No 
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further pressure was brought to bear 
and her case was set down for trial. 

Not all cases involved personal in- 
juries. A suit concerning the validity 
of a will with a lot of money involved 
was settled. Had it gone to trial, two 
weeks of jury time would have been 
consumed and the settlement of the 
estate tied up indefinitely while an 
appeal was decided. 

Another action was for the specific 
performance of an agreement to sell 
a large tract of land, with damage 
claims. The parties were bogged down 
on who should pay sewer and water 
liens which would accrue when service 
connections were made with the houses 
the buyer expected to build. There was 
also a claim that the seller had been 
removing quantities of top soil from 
the property. The judge quickly sensed 
that the buyer wanted the land and the 
seller wanted the money. He proposed 
that the liens be compromised on a 
50-50 basis, that the seller pay for the 
top soil removed at an agreed price and 
that the deal be closed at once. The 
parties, one of whom was from out of 
the state, were in the next room and a 
complete disposition was effected the 
same day. 

The results obtained in Connecticut 
were not haphazard. They were the 
result of careful advance planning by 
the judges in charge of the operation. 
A number of meetings of the Bar were 
held before the pretrial sessions at 
which the judge in charge outlined in 
great detail the procedure which would 
be followed and called for and received 
suggestions to make it workable. 

Plaintiffs’ attorneys were required 
by rule to prepare for opposing coun- 
sel a list of medical and hospital bills. 
a statement of any lost earnings and a 
brief description of the injuries claimed. 
Both sides were required to exchange 
doctors’ reports containing the medical 
histories of the injured party, diagnosis, 
treatment and prognosis. All this to 
be done at a date well in advance of 
the hearings. 

Emphasis was placed time and again 
on the fact that the pretrial was not to 
be a bargaining duel. Trial prices, that 
is prices that the parties would be will- 
ing to give or accept in settlement at 
the very moment of trial, were to be 
given at the pretrial. For the most 
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part, the lawyers co-operated in these 
principles, without which the vast 
amount of business handled could 
never have been gotten through. 

Jury cases in the Superior Court of 
Connecticut average three days to try 
through to verdict. Even though set- 
iled before verdict a case once started 
is apt to kill two court days. If the 
2,708 cases settled as the result of the 
six pretrials in Connecticut had been 
tried, the courts would still be working 
on them four or five years hence. 

Instead of the usual yearly increases, 
the Fairfield County jury trial list at 
the beginning of the court year in 
September, 1958, was down to 1,745 
cases from 2,467 in September, 1957, 
an improvement of 29 per cent. New 
Haven County showed a reduction from 
1,277 to 1,058, for the same period, or 
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meetings with the exception of the one 
in Rio de Janeiro during World War 
II. Successive presidents of the I.A.B.A. 
have made important contributions to 
the success of each of these meetings. 
Our beloved past President, George 
Maurice Morris, for many years was 
chairman of its Executive Committee 
and was active in its affairs until his 
untimely death. 

At its beginning, the Association was 
composed of legal organizations as 
members. Eighty-two such associations 
are now members of it, including all 
of the national associations in this 
hemisphere, with the exception of El 
Salvador and Canada. At the Dallas 
Conference, under the presidency of 
our former President Robert G. Storey 
of Southern Methodist University, the 
Inter-American Bar Association’s Con- 
stitution and By-Laws were amended 
to provide for individual membership 
composed of junior, senior, associate 
and life members. As a result of this 
amendment, some 700 individual law- 
yers have become members of the 
Association, thus spreading its influ- 
ence and strengthening its contacts 
within the legal organizations in this 
hemisphere. 





17 per cent. Only Hartford County 
failed to record a substantial improve- 
ment, the figures dropping from 2,315 
cases in 1957 to 2,261 in 1958, but 
undoubtedly without the blitz proce- 
dure, the Hartford trial list would have 
soared. 

The executive secretary of the judi- 
cial department of Connecticut, Edward 
C. Fisher, has analyzed cases appear- 
ing on the assignment lists for these 
counties embracing the months of 
April, May and June of 1958, to ascer- 
tain if there had been an improvement 
in the average delay in the trial of jury 
cases. His analysis shows that the de- 
lay in Fairfield County had been cut 
down by 4.5 months since the previous 
year, by 6.4 months in New Haven 
County, and only Hartford County had 
failed to improve. Unquestionably the 


At the Buenos Aires Conference, the 
Association accepted an invitation from 
the Florida Bar, the Dade County Bar 
and the University of Miami, as well 
as city and local agencies, to hold its 
Eleventh Conference in Miami this 
year. Cody Fowler, past President of 
the American Bar Association, was 
elected President, and under his leader- 
ship plans have been developed for an 
outstanding meeting of the lawyers of 
this hemisphere, to be held in Miami, 
April 10-19, 1959. Many members of 
the American Bar Association will 
wish to attend this meeting, especially 
those whose practice includes clients 
with interests in Latin America. All of 
us are anxious to assist the lawyers of 
Florida in extending a cordial welcome 
to our southern neighbors, and in con- 
tributing to the success of the meeting. 
We realize more than ever before the 
importance of the legal profession in 
Latin America, where most of the 
political and business leaders are mem- 
bers of our profession. Recent events 
emphasize the significance of the ties 
that are developed, not only in law 
schools and business contacts, but 
through cultural and social discussions 
at conferences of this character. 


The program of the Eleventh Con- 
ference at Miami will be devoted to 
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intensive pretrial settlement sessions 
have been largely responsible for these 
results. 

It is the plan of the judges to keep 
on with the sessions as long as they 
continue to be productive. Success will 
depend largely upon whether the law- 
yers and their clients continue to go 
along with the principles stressed by 
Judge Shea before each of the 1957- 
1958 pretrials: thorough preparation 
and the submission to the judge of 
bona fide settlement figures as distin- 
guished from offers made for purposes 
of bargaining, and thereafter immedi- 
ate trial of unsettled cases without 
further opportunity to bargain before 
the judge. Whether the Connecti- 
cut procedure is “it” in breaking the 
log jam there and elsewhere remains 
to be seen, but the portents are hopeful. 


the theme: “Legal Aspects of Economic 
Development in the Americas”. The 
following committees will present pro- 
grams and sponsor discussions in their 
respective fields, as they relate to the 
countries of the Western Hemisphere: 
Public International Law, Private In- 
ternational Law, Constitutional. Law, 
Municipal Law, Civil Law, Civil and 
Commercial Procedure,. Commercial 
Law, Criminal Law and Procedure, 
Administrative Law and Procedure, 
Fiscal Law, Social and Economic Law, 
Legal Education, Legal Documenta- 
tion, Activities of Lawyers, Natural 
Resources, and Interplanetary Space. 

I urge participation by our members 
in the Miami Conference. I am con- 
fident that all of you who attend will 
be richly rewarded, not only by the 
programs presented, but also in the 
personal bonds with our brother law- 
yers of the Americas, which are de- 
veloped and strengthened at all such 
international conferences. 

Those interested in obtaining addi- 
tional information regarding the Con- 
ference, or individual membership in 
1.A.B.A., should communicate with the 
headquarters office, at: 1129 Vermont 
Avenue, N.W., Washington, D. C., or 
with President Cody Fowler, 1002 Citi- 
zens Bank Building, Tampa, Florida. 
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The Problem of the Indigent Accused: 


Public Defenders in the Federal Courts 


by David Mars ¢@ Assistant Professor at the University of Connecticut 


The right to counsel is one of the rights guaranteed by the Sixth Amend- 
ment. Dr. Mars sets out to show that, in effect, this right is frequently 
denied in federal courts because there is no provision to pay counsel for 
defending an indigent accused. Bills to remedy this situation have been 
introduced time and again in Congress, but so far none of them has been 
passed, in spite of the urging of leaders of the Bench and Bar. 





The matter of legal aid for indigent 
defendants involved in criminal actions 
before federal courts constitutes a 
troublesome and long-standing prob- 
lem. Bills have been introduced in 
every recent Congress looking toward 
amelioration of this problem. Thus far, 
however, Congress has taken no effec- 
tive steps toward its solution and hence 
it still remains as a major defect in 
American judicial practice at the fed- 
eral level. The crux of the problem is 
that there is no provision for the com- 
pensation of counsel assigned by fed- 
eral courts to conduct the defense for 
those persons charged criminally who 
cannot otherwise afford to hire a 
lawyer. 

Before the question of legal aid in 
criminal cases in the federal courts 
can be considered, some attention must 
be devoted to the right of criminally 
charged individuals to have the assist- 
ance of counsel. The Sixth Amend- 
ment to the Constitution of the United 
States makes such assistance a requisite 
in every criminal case. The right to 
counsel is equated by the Sixth Amend- 
ment with such well-established rights 
as those providing for jury trial and 
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for confrontation of witnesses. Debate 
and discussion in recent years have 
centered about the Fifth Amendment 
and its guarantee against compulsory 
self-incrimination, while the various 
guarantees of the Sixth Amendment 
perhaps have been neglected or for- 
gotten by the public. The latter amend- 
ment, which is a keystone of federal 
judicial practice, reads as follows: 


In all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy 
and public trial, by an impartial jury 
of the State and district wherein the 
crime shall have been committed, 
which district shall have been previ- 
ously ascertained by law, and to be 
informed of the nature and cause of 
the accusation: to be confronted with 
the witnesses against him; to have 
compulsory process for obtaining wit- 
nesses in his favor, and to have the 
Assistance of Counsel for his defence. 


The right to counsel, guaranteed by 
the Sixth Amendment, has been en- 
shrined in both the Federal Rules of 
Criminal Procedure and in decisions 
handed down by the federal courts. 

A number of rules in the federal 
procedural code amplify the provisions 
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of the Sixth Amendment with regard 
to the right to counsel. Rule 5(b), 
dealing with criminal proceedings be- 
fore federal commissioners, requires 
the commissioner to make a statement 
to the criminally charged defendant, 
informing him of the complaint against 
him and telling him of his rights: 
retaining counsel and having a pre- 
liminary examination. The rule also 
requires the commissioner to allow to 
the defendant “reasonable time and 
opportunity” to consult counsel.! 

Rule 15(c) provides, in connection 
with the taking of depositions, that if 
the defendant does not have counsel, 
the court must advise him of his right 
to counsel. The court must also assign 
counsel to represent such a defendant. 
unless the defendant elects to proceed 
without counsel or is able to obtain 
counsel. 

Rule 44 of the Federal Rules of 
Criminal Procedure is most explicit 
with regard both to the criminal 
defendant’s right to counsel and to the 
duty of the court to assign counsel in 
cases where the defendant is indigent. 
The rule reads in its entirety as 
follows: 





1. Rule 40(b) (2) provides the same guaran- 
tee as Rule 5(b) in those cases where the 
defendant is arrested in a district distant from 
the one in which the crime was committed 
and to which he will be returned for trial. 

2. The rule further provides that if the 
defendant at whose instance the deposition is 
to be taken cannot afford its expense, the court 
may direct that the travel and subsistence ex- 
penses of the defendant’s attorney for the pur- 
pose of taking the deposition may be paid by 
the government. 
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If the defendant appears in court 
without counsel, the court shall advise 
him of his right to counsel and assign 
counsel to represent him at every stage 
of the proceeding unless he elects to 
proceed without counsel or is able to 
obtain counsel. 


Court decisions interpreting the 
Sixth Amendment go so far as to make 
the guarantee of the right to counsel 
a prerequisite for jurisdiction by a 
federal court in a criminal case. In 
the leading case of Johnston v. Zerbst,* 
the Supreme Court, speaking through 
Justice Black, was very explicit in 
ruling, “The Sixth Amendment with- 
holds from federal courts, in all crimi- 
nal proceedings, the power and author- 
ity to deprive an accused of his life or 
liberty unless he has or waives the 
assistance of counsel.” The waiver of 
this fundamental right must be com- 
petent and intelligent, and is never 
lightly presumed by a court. In this 
connection, it has been said, “Every 
reasonable presumption is indulged 
against a waiver of fundamental rights 
such as the right of the accused to 
have the full and untrammelled assist- 
ance of counsel in the trial of a 
criminal case.’”6 


It thus appears that there is adequate 
provision—constitutional, 
tive and judicial—for legal counsel for 


administra- 


indigent criminal defendants appearing 
before the federal courts of the United 
States. The only type of provision that 
is lacking at present is the practical. 
So long as there is no law authorizing 
the compensation of counsel for the 
time and expense involved in defend- 
ing indigent federal prisoners, the 
right guaranteed in the Sixth Amend- 


ment will not admit of complete realiza- 
tion. 


Every state in the Union now pro- 
vides some form of legal assistance to 
impoverished persons charged with 
crimes, though in many states such 
assistance is limited to felonies or 
capital cases. In most states, the legal 
aid takes the form of “assigned coun- 
sel”. which is the system prevailing in 
the federal courts: the assignment of 
lawyers on an ad hoc basis to defend 
persons who cannot afford their own 
counsel. These lawyers are then usually 
paid by the state or local government 


on a fee basis, fixed by law; in a few 
states, the assigned counsel are not 
compensated at all. Some states have 
carried legal aid further and have 
provided, or have authorized some of 
their local governments to provide, an 
oficial who is given the regular re- 
sponsibility of defending every case 
where the person charged criminally 
is too poor to be able to hire private 
counsel. This official is known as the 
“public defender”. 


The Federal Courts... 
Lagging Behind the States 

The federal courts have lagged be- 
hind most of the state courts in this 
respect, for, although provision is 
made for legal assistance for the in- 
digent criminal defendant, no provision 
is made for the compensation of the 
lawyers who supply this assistance. 
Defendants must rely upon those law- 
yers who volunteer for the assignments 
made by the court. These volunteer 
counsel include  distin- 
guished lawyers of great talent and 
experience who are able to furnish the 
highest type of legal assistance to the 
persons to whom they are assigned. 


sometimes 


More frequently, however, the greater 
number of the volunteer counsel are 
younger lawyers who have had far less 
experience in criminal trial practice. 
Even when completely and conscien- 
tiously aware of their responsibilities, 
such inexperienced lawyers are often 
not able to supply the indigent defend- 
ants with really effective legal counsel. 
Moreover, the young lawyers who re- 
ceive the bulk of the assignments to 
defend indigent persons in the federal 
courts are quite often limited in their 
budgets and not able to afford the 
expense of what may turn out to be a 
protracted and costly trial. With cer- 
tain exceptions, there is no provision 
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for the reimbursement of counsel for 
the ordinary expenses incurred in the 
course of his defense of the indigent.‘ 


The result of all this is that in many 
instances a person who has been 
charged with a crime before a federal 
court and who cannot afford to hire 
competent counsel will receive a per- 
functory or ineffective defense. Such 
a situation seems to be contrary to the 
spirit of the Sixth Amendment, which 
was designed to protect the rights of 
defendants as far as possible. The re- 
sult is, in effect, a double standard of 
justice: one for those who can afford 
to retain unusually competent and 
effective lawyers and another for those 
who must rely on the legal counsel 
provided for them by a court assign- 
ment. Such a double standard will al- 
ways exist in some form or in some 
degree, of course, so long as some 
people have greater incomes than 
others. However, the great distance 
between the extremes of the double 
standard could be reduced if the per- 
sons at the lowest levels of the economy 
could be assured of at least able and 
competent counsel. To provide such 
counsel would seem to be the responsi- 
bility of the Government in these cases, 
for only by doing so can the ends in- 
tended by the Sixth Amendment be 
achieved. 


The inequity of the legal aid situ- 
ation in the federal courts has been a 
subject of wide criticism for a con- 
siderable period of time. For two 
decades, leaders of the Bench and Bar, 
as well as high executive and legisla- 
tive officials of the Federal Govern- 
ment, have recommended that some 
action be undertaken in order to at- 
tempt to mitigate the inequity. In 
1937, after the matter had been brought 
to the attention of the Judicial Con- 
ference of Senior Circuit Judges* by 








3. It has been pointed out that because of the 
language in the rule ——— “if the defendant 
appears in court’’, the defendant is actually un- 

rotected until he appears in court. In the 
interim before the actual court appearance, the 
defendant may do such things as sign deposi- 
tions which will later prove harmful to his case. 
The result of the rule’s language, then, is that 
the defendant is not getting the right to counsel 
at every stage of the proceeding. as seeming] 
prextecs for by the rule. See: W. S. Stewart, 
EDERAL RULES OF CRIMINAL ProcepureE (Chicago: 
The Flood Company, 1945), pages 343-344. 
4. 304 U.S. 458 (1938). 
5. Ibid., at page 463.. 


6. From the headnote to Glasser v. United 
States, 315 U. S. 60, 61 (1942). The court in this 


case also held that the fact that the defendant 
was an experienced lawyer was not conclusive 
in determining that he had waived his right to 
counsel. 

7. These exceptions include, in addition to 
the situation outlined in note 2, supra, the 
following: an indigent defendant in a federal 
criminal case (1) is entitled to be furnished 
with a transcript of the Brag is at the cost 
of the government (28 U.S.C. §753[f]), and (2) 
may be permitted to subpoena witnesses whose 
evidence is material for his defense, and the 
costs of process for the service of subpoenas 
and the fees of the witnesses will be paid by 
the government. (Federal Rules of Criminal 
Procedure, Rule 17[b]). 

8. Since 1948. this body has been known as 
the Judicial Conference of the United States. 
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Attorney General Cummings, that body 
adopted a resolution approving in prin- 
ciple the appointment of public defend- 
ers where justified by the amount of 
business handled by the particular 
district courts. In other districts, the 
prevailing system of assigned counsel 
was to be continued, with a provision 
for the compensation of counsel in 
exceptional cases involving a great 
deal of time and effort. 

The recommendations made in the 
1937 resolution were repeated in 1938, 
1939 and 1940. In 1941, the Judicial 
Conference recommended that com- 
pensation within limits be provided for 
counsel appointed by federal courts to 
represent indigent persons in all crimi- 
nal cases and in habeas corpus pro- 
ceedings where no provision had been 
made for a public defender. 

Before the Judicial Conference met 
next in its annual meeting, a bill had 
been introduced in the 77th Congress, 
H.R. 6628, authorizing each federal 
district court to appoint a public de- 
fender and, if necessary, assistant 
public defenders. These lawyers were 
to be paid at a rate to be fixed by the 
Judicial Conference, and were to be 
reimbursed for their expenses. This 
bill was sponsored by the Committee 
on Legal Aid Work of the American 
Bar Association. 

At its 1942 meeting, the Judicial 
Conference indorsed H.R. 6628, recom- 
mending that the bill be amended to 
make the public defender responsible 
also for handling habeas corpus pro- 
ceedings for indigent persons. In 
1943, an identical bill, H.R. 676, was 
introduced in Congress, and the Judi- 
cial Conference indorsed this bill also, 
repeating its recommendation of pre- 
ceding years with respect to habeas 
corpus proceedings. 

In 1943, the Judicial Conference 
appointed a distinguished committee, 
consisting of Judges Augustus N. Hand 
(Chairman) , Otto Kerner, Guy K. Bard 
and Eugene Rice, to investigate the 
problem of legal aid for criminal in- 
digent defendants in the federal courts. 
‘he committee recommended the adop- 
tion of a two-fold plan: the permissive 
appointment of public defenders in the 
more populous districts and a choice 
between public defenders and assigned 
counsel in the less populous districts.!° 


Courts 
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Compensation for counsel would be 
provided in those places where the 
district courts chose to utilize assigned 
counsel rather than to appoint public 
defenders. The committee then drew 
up a bill, incorporating its recommen- 
dations; it referred to its bill as an 
“adaptation” of H.R. 676. 


In the years which followed, at least 
one legal aid bill was introduced in 
each Congress. The 79th Congress 
(1945-1946) saw S. 550 and H.R. 5188 
introduced, the former calling simply 
for compensation for court-appointed 
counsel and the latter embodying the 
two-fold plan of the Judicial Confer- 
ence’s special committee. In the 80th 
Congress (1947-1948), no less than 
four bills on the subject were dropped 
into the legislative hopper: S. 510 
(compensation for assigned counsel), 
and H.R. 508, H.R. 514 and H.R. 938, 
along the lines recommended by the 
Hand Committee. In the 81st Congress 
(1949-1950), there was only one bill 
proposed, S. 2206, but that one was 
patterned after the committee’s report. 
The 82d Congress (1951-1952) gave 
birth to S. 1561, an assigned counsel 
bill, and H.R. 3978 and H.R. 8524, 
which followed the recommendations 
of the Hand Committee. 


The 83d Congress (1953-1954) wit- 
nessed the introduction of two bills 
dealing with legal aid. These bills, 
which were almost identical in form 
and provisions, were H.R. 398, intro- 
duced by Representative Emanuel 
Celler (Dem.,.N. Y.), and H.R. 2091, 
introduced by Representative Carl 
Elliott (Dem., Ala.). Because these 
bills got further along in the legislative 
process than any of their predecessors 
—or any of their successors to date— 
they will be considered in some detail 
and their few minor differences noted. 

Both bills would have clothed each 
federal district court with the power 
to appoint a public defender and, if 
necessary, one or more assistant public 
defenders.'! Where the court met in 
two or more places within a district, a 
public defender could be appointed at 
each place. The defenders could be 
either full-time or part-time court 
officers, depending upon the volume of 
the business handled by the court. 
Each public. defender and _ assistant 
public defender was to be paid a salary, 
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fixed by the Judicial Conference of the 
United States, not to exceed $10,000 
annually, and they were entitled to be 
reimbursed for all expenses incurred 
in the course of their work, as approved 
by the district court. District courts 
appointing public defenders could 
adopt rules governing their conduct, 
provided that these rules did not con- 
flict with any general regulations which 
might be adopted by the Judicial 
Conference. 

In every case where a district court 
found a defendant in a criminal pro- 
ceeding other than a “petty offense”!* 





9. * de of the Judicial Conference, 1937, 
pages 8-9. ; . 
10. The committee recognized that some dis- 
trict courts et believe that counsel for the 
indigent could be provided more economically 
by ad hoc assignments than by a salaried public 
defender. However, the committee itself felt 
that the public defender system could advan- 
tageously be used even in sparsely settled dis- 
tricts. The report of this committee is reprinted 
in Representation of Indigent Defendants in 
Federal Criminal Cases (Hearing Before Sub- 
committee No. 4 of the Committee on the 
Judiciary, House of Representatives, February 
17, 1954), pages 32-37. is document is cited 
hereafter as Hearing. ; 
11. With the court’s approval, the public 
defender could appoint clerks up to the number 
permitted by the Director of the Administrative 
Office for the United States Courts. . 
12. A gy 4 offense is defined as, “Any mis- 
demeanor, the penalty for which does not ex- 


ceed imprisonment for a period of six months 
or a fine of not more than $500, or both... 
18 U.S.C. §1(3). 
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unable to employ private counsel, it 
was to assign the public defender to 
act as counsel for such a person “at 
every stage of the prosecution”, unless 
the court discovered after the assign- 
ment that the defendant actually was 
able to afford a lawyer of his own. If 
the case involved several defendants 
with conflicting interests, so that they 
could not adequately be represented by 
the public defender, the court could 
appoint additional counsel who would 
be compensated in the same way in 
which the bill provided for the com- 
pensation of assigned counsel, as set 
forth below. 

Where the district did not contain a 
city of more than 500,000 population 
(300,000 in H.R. 2091), the district 
court could adopt the assigned counsel 
system if it felt that such a system was 
more economical than the appointment 
of a public defender and provided that 
no public defender was appointed for 
the district. The utilization of assigned 
counsel rather than public defenders 
was to be permitted also in districts 
containing a city of over 500,000 popu- 
lation (300,000 in H.R. 2091), where 
the district court judged it to be 
proper, where no public defender was 
appointed for the district and where 
the judicial council of the circuit in 
which the district was located gave its 
approval. 

If a district court chose to use as- 
signed counsel rather than a_ public 
defender, it was authorized to com- 
pensate such counsel at a rate not to 
exceed thirty-five dollars a day (forty 
dollars a day in H.R. 2091) for the 
time consumed in the preparation and 
the trial of the case. Counsel was also 
entitled to be reimbursed for all ex- 
penses reasonably incurred in _ his 
defense of the indigent person, as ap- 
proved by the court. The combined 
total for counsel’s compensation and 
reimbursement was, however, not to be 
in excess of $5,000 per year. 

It should be emphasized that both 
parts of the plan set forth in H.R. 398 
and H.R. 2091 were permissive. Thus, 
if a district court chose to continue the 
Present system of uncompensated as- 
signed counsel, it was to be free to 
do so. 

Where an appeal was approved and 
taken, the public defender or the as- 





signed counsel was to continue to rep- 
resent his indigent client in the appeal 
proceedings. A public defender was to 
render this service as part of his regu- 
lar duties, without additional compen- 
sation. Assigned counsel would, at the 
discretion of the court directing the 
representation on appeal, be paid at 
the rate set forth above, but such pay- 
ment would be charged against the 
allowable $5,000 annual limit in the 
district from which the appeal was 
taken. 


As will be recognized, the bills gave 
to the district courts the option of 
using the public defender system or 
the compensated assigned counsel sys- 
tem, or neither. The option was some- 
what more limited in the more heavily 
populated districts, where the district 
court had to procure the approval of 
the judicial council of the circuit be- 
fore it could adopt the assigned counsel 
system in preference to a public de- 
fender. Such approval, however, would 
probably have been forthcoming in 
most cases where a district court would 
have chosen for some good reason not 
to appoint a public defender.!* 


H.R. 398 and H.R. 2091 were intro- 
duced in Congress in 1954, the former 
on January 3 and the latter on January 
26. On February 17, Subcommittee 
No. 4 of the House Committee on the 
Judiciary conducted a public hearing 
on the two bills. A distinguished group 
of public officials and private indi- 
viduals appeared to give testimony, 
and numerous letters and other docu- 
ments were read into the printed 
record. A partial list of those persons 
giving testimony included: Emanuel 
Celler (sponsor of H.R. 398) ; Herbert 
Brownell, Jr., Attorney General of the 
United States; Chief Judge John J. 
Parker of the United States Court of 
Appeals for the Fourth Circuit; Harri- 
son Tweed, President of the Ameri- 
can Law Institute and the National 
Legal Aid Association; Judge John A. 
Danaher, United States Court of Ap- 
peals for the District of Columbia Cir- 
cuit; Chief Judge John Biggs, Jr., of 
the United States Court of Appeals 
for the Third Circuit; Chief Judge 
Bolitha J. Laws of the United States 
District Court for the District of 


Columbia; and Henry P. Chandler, 
Director of the Administrative Office 
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of the United States Courts. All of these 
individuals, as well as all the other 
persons who testified on February 17, 
were almost unqualifiedly in favor of 
the bills as drawn. A number of amend- 
ments were suggested. One was to 
permit the public defenders to be 
appointed in habeas corpus proceed- 
ings and in proceedings dealing with 
cases of mental health. Another would 
authorize the appointment of younger 
lawyers to assist, without compensa- 
tion, the regular public defenders. By 
and large, then, the bills had the enthu- 
siastic support of the persons who 
appeared to testify, as well as of those 
who wrote to the subcommittee to urge 
their adoption, as, for example, Chief 
Justice Warren, whose remarks were 
incorporated into the record of the 
hearing. 

Some of the more interesting state- 
ments on the necessity for some type 
of legal aid for indigent persons 
charged with crimes in the federal 
courts are here presented: 


ATTORNEY GENERAL BROWNELL: So 
long as there is to be government of 
and by law, we hold no doubt that the 
burden of prosecution is a community 
responsibility to be undertaken and 
paid for as a common expense. Equal- 
ly the burden of providing a fair trial 
is upon the community. The right to 
representation is a concomitant of fair 
trial, and though it is personal to the 
defendant and may vary with his choice 
and means, it cannot be permitted to 
fail just because the accused is a poor 
person. At that point the community 
must supply the deficiency.14 


Henry P. CHAnpier: As has been 
stated, there is a crying need recog- 
nized by those who are familiar with 
the administration of criminal justice 
in the federal courts, for authority to 
pay reasonable compensation to coun- 
sel appointed by the courts for poor 
defendants in criminal cases. Too long 
action has been impeded by the differ- 
ence in opinion between those who 
would accomplish this exclusively by 
public defenders and those who would 
do it solely by compensating counsel 
appointed in individual cases. Either 
of the bills about which you have 
inquired would resolve the conflict by 
allowing to the courts concerned a 
choice between the two methods. Ac- 


(Continued on page 303) 





13. See: H P. Chandler, “The Problem 
of Legal Aid in Criminal Cases in the Federal 
Courts,” 28 JourNAL oF THE State Bar or 
Cauirornta 477 (November-December, 1953). 

14. Hearing, page 21. 
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Courtroom KNOW-HOW— 
OBSERVATIONS BY A COURT RE- 
PORTER. By Joe H. Cerny. Cincin- 
nati: W. H. Anderson Company. 1958. 
$7.50. Pages 326. 

For generations, laymen, lawyers, 
professors and judges have lectured 
and written on how to try lawsuits. 
There is something about a lawsuit 
that intrigues everyone. 

Mr. Cerny approaches the subject 
from a unique point of view—that of a 
seasoned court reporter. The original 
title: “Trial Strategy—A Court Re- 
porter’s Tips to Lawyers” seems to me 
more appropriate than the title chosen. 
What the author aims to do, and in- 
deed does best, is to give tips to law- 
yers both young and old. 

As an official reporter before com- 
missions, agencies, and the Oklahoma 
courts for nearly forty years, Cerny 
has had a rare opportunity to observe 
and analyze the workings of legislative 
and judicial bodies. Although his ex- 
periences have been confined primarily 
to Oklahoma, similar conditions obtain 
in other jurisdictions. His tips, sug- 
gestions and comments apply to all 
states, 

A court reporter’s position close to 
the judge, a few feet from the jury, 
directly between the lawyer and the 
witness, is such that nothing should 
escape him. If anyone gets “the feel” 
of a court proceeding, and a “worm’s 
eye view” of a case, surely it is a court 
reporter. 


Before the trial begins, during lulls 
in the proceedings and after adjourn- 
ments, a reporter is not so concerned 
with the next step as is the lawyer. He 
can better evaluate what has impressed 
the court, the jury or an opponent, or 
what has been overplayed or under- 
played. The wise lawyer will not hesi- 
tate to discuss his case with the re- 
porter. Close contact with a good re- 


porter, both in and out of court, will 
pay off well. 

During the last thirty years rules of 
procedure and the transfer of disputes 
to commissions and agencies have cur- 
tailed the trial of court cases but there 
still remains an acute need for able 
trial lawyers. In my opinion there is 
no substitute for a trial by jury or, at 
least, the right to such a trial. Until 
some genius discovers a genuine sub- 
stitute, there will always be a demand 
for trial lawyers. Down to the present 
time no such genius has appeared, nor 
does there seem to be any in the fore- 
seeable future. Those interested in try- 
ing cases will do well to read Mr. 
Cerny’s book. 


There are, however, certain parts of 
the book which the author might have 
omitted. For example, the first two 
chapters are more or less an apology 
for writing the book. There is no need 
for such an apology. The author is well 
qualified, both by position and by ex- 
perience. 

The book contains too many jokes or 
stories. These were probably meant to 
relieve monotony, or for emphasis. A 
good story today may be pointless to- 
morrow. Any witticism or story should 
be appropriate to the time, the subject 
and the audience, and of course, it 
must be spontaneous. It is difficult to 
combine these in print. 

Chapters 3 to 8 inclusive contain the 
meat so far as advice to young lawyers, 
or suggestions to seasoned lawyers, is 
concerned. Part of what the author 
says has been said before and at 
greater length in Law and Tactics in 
Jury Trials by Francis X. Busch, a 
book of more than a thousand pages, 
about to go into a second edition. In- 
cidentally, Mr. Busch, an outstanding 
trial lawyer, was a court reporter for 
a few years. Mr. Cerny, however, 
approaches each topic from a slightly 


‘different angle and treats the particular 
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topic more concisely. 


In Chapter 3 the author advises law- 
yers to think and talk straight and to 
the point; in other words, to exercise 
what Mr. Justice Holmes was wont 
to call “pungent brevity”, and to leave 
something to the imagination. Mr. 
Cerny believes this is necessary not 
only for the good of the lawyers but in 
order to create a greater respect for 
the profession in the eyes of the public. 

Mr. Cerny contends that outstanding 
lawyers are made, not born. This is 
unquestionably and particularly true 
with trial lawyers. In the last analysis, 
the only way to learn to try lawsuits is 
to try them. 


A lawyer learns more from the cases 
he loses than from the cases he wins. 
The skillful lawyer knows almost im- 
mediately why he lost his case and will 
not repeat his error. On the other hand, 
he may never know why he won, but it 
is safe to say the successful lawyer will 
have followed Cerny’s advice and had 
his case well prepared and tried it 
courteously, fairly and with intense 
earnestness and sincerity. Careful prep- 
aration is a prerequisite which Cerny 
emphasizes strongly. The slovenly law- 
yer who struggles through a trial rely- 
ing on his wit and oratory may win 
now and then, but Lady Luck will 
eventually drop him and he alone will 
wonder why. 


Laymen and so-called office lawyers 
often question the propriety of talking 
to witnesses in advance of trial or 
during trial. Mr. Cerny treats this 
subject well and points out its absurd- 
ity. To coach or “horse shed” a 
witness is of course reprehensible, but 
unless a lawyer questions a witness 
before he puts him on the stand, how 
can he possibly know whether the wit- 
ness has any knowledge which will 
advance or contribute to the trial? To 
consume the time of the judge and 
jury with witnesses who know nothing 
of value is an insult to the court and a 
useless expense to the public. This 
failure to confer with witnesses exists 
most frequently with the young, inex- 
perienced lawyers. 

In Chapter 6, entitled: “Pointers on 
Juries” the author digresses to express 
his personal opinion on the very con- 
troversial subject of the value of trials 
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by jury. Mr. Cerny believes that in 
civil cases a court of three or five able 
jurists appointed by the governor or 
chief justice would improve the judi- 
ciary. The suggestion fallaciously as- 
sumes that the three-man panel would 
consist of able jurists. Would that this 
were so, but unfortunately it is con- 
trary to fact. 


The decisions of Workmen’s Com- 
pensation Boards and other legislative 
commissions compare unfavorably with 
jury verdicts. Not only do they fail 
as triers of fact, but they afford greater 
opportunity for dishonesty. On the 
other hand, jury bribing is rare. In 
forty-five years of trial work before 
Chicago juries this reviewer has per- 
sonally known of no case in which he 
thought the jury was bribed. The same 
cannot be said for arbitrators or com- 
missioners. The reason is obvious. Ju- 
rors sit for only two or three weeks 
and it takes a bold lawyer to approach 
anew, unknown juryman. But if one 
tries cases before commissioners or 
arbitrators month after month, a whol- 
ly different situation obtains. 

I do not mean to say that all arbi- 
trators are venal, but to an underpaid 
appointee the temptation is there. Nor 
do I wish to imply that the character of 
our judges, whether elected or ap- 
pointed, is lacking in honesty or abil- 
ity. However, I do question whether 
the cross thinking of a three-judge 
court is better, or as good, as the cross 
thinking of a jury of twelve laymen on 
questions of fact. Questions of fact 
probably determine the verdicts in 85 
per cent of present-day court litigation. 
Furthermore, the results of the investi- 
gation into the jury system conducted 
by the University of Chicago do not 
sustain Mr. Cerny’s views. 

The author’s suggestions on selecting 
a jury are good. In this field he is 
more at home. There are certain funda- 
mentals which are helpful, but ulti- 
mately the lawyer must rely on his 
own ability and experience, and in this 
field it is experience that really counts. 

Cross examination of a witness is to 
a certain extent similar to the ques- 
tioning of a prospective juror. There 
are certain rules to follow, but when 
in doubt, Mr. Cerny’s excellent advice 
is not to cross examine. If a witness 
has lied and the lawyer can prove it, 








he may be more bold and possibly 
treat the witness with less courtesy. 
But when the lawyer is in doubt as to 
the veracity of the witness, it is better 
to rely on the testimony of his own 
witnesses than to try to win by cross 
examination. And above all, he advises 
against a lengthy examination which 
almost always gives a smart, hostile 
witness a chance to repeat and drive 
home his damaging testimony. As Mr. 
Cerny puts it, “Never cross examine 
idly.” If by chance a cross examiner is 
fortunate enough to get a helpful an- 
swer, he should not press his luck by 
pursuing the answer so as to give the 
witness a chance to change it. Thank 
him and quit. 

The author’s advice on “Highlights 
of Argument to Jury” is the last of his 
tips to lawyers. Cerny disapproves of 
oratory as such, and suggests that the 
trial lawyer develop to a greater extent 
a conversational approach. This is a 
sound suggestion. Oratory is generally 
considered a thing of the past in a 
courtroom. This is not entirely true. 
To be sure, eloquence can be overdone, 
but the average jury still expects more 
than a bare summary. 

Mr. Cerny believes in a short argu- 
ment and suggests it be divided into a 
quick statement of purpose, a logical 
discussion of details in support of the 
purpose, and finally, a succinct and fair 
conclusion. The purpose of an argu- 
ment is to help the jurors come to a 
truthful and correct decision, not to 
show the skill of the lawyer. 


The remainder of the book is a 
discussion of what the ideal lawyer 
should be. In other words, it is a 
philosophical discussion of the law and 
the lawyer as the author sees them. 
Such topics as cultivation of original- 
ity, positive reasoning, true objectivity, 
self-improvement, understanding of 
one’s self and others, are given careful 
consideration. To a large degree these 
topics are controversial, and digress 
from the title of his book, Courtroom 
Know-How. The last half of the book 
could, I feel, be considerably con- 
densed or possibly eliminated. What 
the author says is well said and worth 
while, but it belongs elsewhere. 

On the whole the book is well writ- 
ten. The syntax is good, the sentences 
are short and well phrased. With a 
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few exceptions the selection of words is 
excellent and connote what the author 
has in mind. The publishers have done 
a splendid job and added a Table of 
Contents conveniently divided into ap- 
propriate sub-headings, and have in- 
cluded a workable Index for quick 
reference. The book might well be a 
must for those who hope to try or are 
now trying lawsuits. It will be read 
with nostalgia by those who have tried 
them in the past. 


KENNETH B. HAWKINS 
Chicago, Illinois 


Tin BER AND FOREST PRODUCTS 
LAW. By Harry W. Falk, Jr. Berkeley, 
California: Howell-North. 1958. $7.50. 
Pages 348. 

There is a very real place for a book 
as well done as this one in which the 
law and the practice of some specialty 
are collected and cogently explained. 
To the casual reader or general practi- 
tioner, such a book may become only 
accidentally of interest, and to the legal 
specialists in other subjects it may be 
of no interest at all. But to either the 
layman or lawyer who is interested 
in the important, although limited, 
field concerned with cutting trees for 
timber and milling them into pulp and 
paper such a book, if it is dependable, 
may be invaluable. Such specialized 
books are too often mere hack work,— 
clipping cases and pasting them up and 
arranging them. Such books, like an- 
notated cases, may be helpful in solving 
a particular problem but merely skim 
the surface. This book is a refreshing 
contrast to many books which purport 
to collect the law on a special subject 
because it is the distillation of the 
experience of a lawyer who has de- 
voted his professional life, as evidently 
his father did before him, to a par- 
ticular industry from which many men 
gain their livelihood and which has its 
own legal problems. The author not 
only knows these problems, but also 
knows how to approach and solve them 
understandably. He has for a long 
time been advising buyers, sellers and 
manufacturers of wood, and in his 
book he devotes himself to supplement- 
ing his own experience and legal know- 
how with actual data, not only from 
the law books but also from foresters, 
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mill men, tree owners and woods 
operators, 


The reviewer, having represented a 
paper mill for over thirty years, ap- 
proached the book gingerly with an 
uneasy expectation that it might prove 
disappointing. It didn’t. After testing 
it here and there by the index to find 
whether it was worth reading, the re- 
viewer sat himself down and read it 
right through with an excited interest 
and a feeling that those things that he 
happened to know were not only ac- 
curately covered but supplemented and 
logically combined and arranged. The 
experience of the reviewer is in only 
a limited part of the complete field, 
but the accuracy with which that part 
is covered in the book indicates the 
competence of the book as a whole. 


The beck is primarily concerned 
with the buying and selling of what, 
in the New England market, is known 
as long lumber or timber rather than 
with the acquiring of pulp logs and 
their manufacture into pulp and paper. 
But the author’s treatment of the 
greater subject effectively covers its 
smaller branch. The acquiring by a 
mill of pulp logs either by direct deal- 
ing with a landowner or through an 
independent operator is not neglected 
by the author in treating the general 
problems involved in buying and sell- 
ing trees and logs. 


After an introductory chapter orient- 
ing his purpose, the author devotes 
twenty-two chapters to carrying it out. 
Eleven of these chapters relate to the 
form and meaning of the contract, one 
chapter specifying the different in- 
terpretations of fundamental 
principles in the various states in the 
country. Four chapters cover disputes 
and damages: two relate to the parties 
concerned in the transaction and there 
is one chapter each on financing, taxes, 
labor and governmental regulation. In 
a final chapter the author gives a check- 
list of the points to be covered in a 
woods contract so as to hook into the 
principles which have been discussed 
in the previous twenty-two chapters. 
Better than the fornis with which such 
2 book often concludes is that checklist 
with the author’s suggestions. He does 
not give the reader a form to follow, 
but gives him a program on which the 


some 
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reader can use his brains. It is a joy 
to find that the writer is not a mere 
collator of decisions and does not hesi- 
tate to disagree cogently with cases 
which he believes are out of line. 


Throughout the book its style makes 
one think of the lively biographies that 
some scholarly historians dare some- 
times to write. For instance, prefacing 
a discussion of liens he says: “Lumber 
with a lien on it looks like any other 
lumber...” and in several places the 
author discusses briefly a theoretical 
problem and then says that in practice 
it does not often arise. In setting forth 
legal principles understandably he does 
not hamper general statements with 
meticulous, pedantic distinctions and 
conditions. These are eventually dis- 
cussed, but one is able to see the wood 
notwithstanding the trees. 


The only other book on the subject 
was published over thirty years ago 
and otherwise the legal principles on 
the subject are only available in 
general case notes and digest. 


The book is therefore well worth 
reading and having in the library of 
any lawyer who expects ever to have 
a client consult him about timber or 
other forest products. 


CLEMENT F. ROBINSON 


Brunswick, Maine 


Lovatry AND SECURITY EM- 
PLOYMENT TESTS IN THE UNITED 
STATES. By Ralph S. Brown, Jr. New 
Haven: Yale University Press. 1958. 
$6. Pages xvii, 524, 

This book was written as a result of 
a grant to Yale University from the 
Louis S. Weiss Fund, Inc. Its author, 
Professor Ralph S. Brown, Jr., of the 
Yale Law School, has long been a 
student of the problem of loyalty and 
security in the United States and his 
book is an objective, well-documented 
study of the problem. It is worthy of 
examination by any student of the 
subject. 


Professor Brown recognizes the im- 
portance to the country of security. the 
impossibility of obtaining complete 
security and the difficulties of attain- 
ment of reasonable security with due 
regard to the rights of individual citi- 
His general approach to the 


zens. 





problem as expressed on page 14 of 
the Introduction is as follows: 


When we try to appraise loyalty 
tests as a device for controlling persons 
suspected of communist preferences, or 
security tests as a device for protecting 
ourselves against Soviet machinations, 
their merits and demerits should be 
compared with those of the available 
alternatives. This is best done with re- 
spect to a particular program and a 
specified objective; but a catalog of 
the main possibilities should be sug- 
gested. They are (1) doing nothing, 
(2) censorship, (3) exposure, (4) 
security police countermeasures against 
severe security breaches like espionage, 
and (5) criminal sanctions, 


In considering each controversial 
question Professor Brown is careful 
to state the arguments pro and con but 
he has no hesitancy in expressing his 
own evaluation and his conclusions 
and recommendations. In estimating 
the losses and failures in security pro- 
cedures as compared with “measuring 
their successes” in repressing disloyalty 
and promoting security, Professor 
Brown seems to place more emphasis 
on the losses and failures than he does 
on the successes. 


The original, all-inclusive investi- 
gation conducted under the President’s 
Executive Orders 9835 and 10450 
undoubtedly cost huge sums of money, 
consumed many thousands of hours of 
time, did considerable harm to many 
individuals, most of whom were foolish 
rather than disloyal and not true secur- 
ity risks. It uncovered very few, if 
any, spies or traitors. Compared to the 
results of counter espionage and the 
achievements of the F.B.I. the cost of 
the program seems heavy indeed. How- 
ever, more emphasis perhaps might be 
placed on the great gain to the con- 
fidence of the American people that, 
except for a few doubtful cases, the 
personnel of the State Department, the 
Armed Forces and the Civil Services 
and employees in critical industries 
were loyal and trustworthy. The Hiss 
case shocked the people of the United 
States to the marrow. In the beginning 
they could just not believe that a man 
of Hiss’s education, standing and posi- 
tion in the government could be dis- 
loyal or a perjurer. But the case made 
large groups of our people feel worried 
that, if Hiss were disloyal, so perhaps 
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were many others in important and 
sensitive positions. That fear has gen- 
erally been removed by the investiga- 
tions and there has been substituted 
for that fear concern that we have 
pressed our inquiry by loyalty and 
security tests too far or in the words 
of Professor Brown “that loyalty and 
security tests have been practiced with 
too much rigor and too little humanity” 
and that in many cases the tests have 
needlessly impaired “the great free- 
doms of belief, of speech and of asso- 
ciation enshrined in the First Amend- 
ment”. 

The atmosphere has cleared and we 
can now re-examine our program in a 
calm and dispassionate manner. Such 
an examination should be made. The 
first step might well be to create an 
office of Director of Personnel and 
National Security in the Executive 
Office of the President, appointed by 
the President subject to Senate con- 
firmation, as recommended in _ the 
Report of the Special Committee on 
the Federal Loyalty Security Program 
of The Association of the Bar of the 
City of New York in 1956. His duties 
would include a continuous review and 
supervision over all security programs 
and classification of information. 

Perhaps the most valuable part of 
the book is the argument in favor of 
the author’s statement that: 


The essential thing to do with security 
programs is to restrict their coverage 

. The most effective single step 
would be to eliminate screening for 
access to classified material bearing 
the “Confidential” stamp. In the indus- 
trial security program, the employees 
requiring access to “Secret” and “Top 
Secret” data are no more than one- 
third of the total number now exposed. 
[page 463.] 


Although in Cole v. Young, 351 U. S. 
536 (1956), the Supreme Court held 
that P.L. 733, on which Executive 
Order 10450 was based, was intended 
to apply only to “sensitive” positions, 
that decision has been criticized and 
an attempt in Congress to pass 
legislation to overrule it is not un- 
likely. The opponents of such an at- 
tempt, and the proponents of still fur- 

T narrowing the program, will find 
much ammunition in Professor Brown’s 
book. We must recognize that employ- 





ment tests will always be with us and, 
as long as Communist conspiracy is 
active, inquiry as to Communist affili- 
ations will be relevant to any applicant 
for a sensitive position. 


To employ the right man for the 
right job is never an easy matter. The 
more sensitive the position, the more 
responsible and critical the job, the 
more full inquiry into the character, 
mental capacity and judgment of the 
applicant is justified. This book is a 
reasoned plea for the exercise of com- 
mon sense and reasonableness in the 
extent of security tests and in the 
execution of the program. 


GEorcE ROBERTS 
New York, New York 


‘The CONSTITUTION AND THE 
SUPREME COURT. By Wallace Men- 
delson. New York: Dodd, Mead & 
Company, Inc. 1959. $6.50. Pages 520. 


“That we have had a constitutional 
revolution since 1936 is plain beyond 
possibility of doubt”, states Professor 
Mendelson in the Epilogue to his latest 
book. Since judges are no longer the 
final arbiters of economic policy, the 
place of the Supreme Court in our 
system of government has changed. 
The Court’s emphasis on civil liberties 
in recent years shows a deep judicial 
regard for the individual as a person 
at a moment in world history when 
individual freedom in many areas is 
in eclipse. These recent changes in 
emphasis make the publication of 
Professor Mendelson’s new book most 
timely. 

Wallace Mendelson, now Professor 
of Government at the University of 
Texas, is a writer and _ recognized 
specialist on constitutional law. He 
has written numerous articles on legal 
subjects. Graduate of the University of 
Wisconsin and of Harvard Law School, 
he engaged in private law practice in 
Iowa for several years. After securing 
his Ph.D. from Wisconsin, he served 
in the United States Army Air Corps 
for four years as an officer. After 
leaving military service, he taught 
eleven years at the University of 
Tennessee as Professor of Government, 
before making his present connection 
with the University of Texas. His 
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professional background has qualified 
him as the author of this most recent 
text on constitutional law. 

Professor Mendelson states that a 
primary purpose in writing this book 
has been “to present a usable picture 
of the law today and of the nature of 
the judicial process”. To help the 
student to understand the role of law 
and judges as part of the total process 
of government, the author has divided 
his book into three parts. Part I deals 
with the separation of powers, attempt- 
ing to demonstrate what belongs to 
the political and what to the judicial 
process. Part II examines our federal 
system to discover what belongs to the 
nation and what to the states. Part III 
reviews the age-old question of liberty 
and authority. In presenting these 
important facets of constitutional law, 
the author precedes each topic with 
helpful essays on the more detailed 
aspects of each subdivision. These 
essays reveal his own vast knowledge 
of constitutional law and of the cases 
in the Supreme Court interpreting it. 

To whet the student’s appetite, this 
new book contains, besides these in- 
troductory essays, numerous notes, 
queries, and quotations 
from historical documents which focus 
the student’s attention on issues which 
have divided the Court and the country 
from time to time. The comments are 
incisive, and the selection of historical 
documents and quotations is excellent. 
Lawyers themselves will find Professor 
Mendelson’s brief review of topics like 
“Procedural Rights of the Individual— 
The Fair Hearing” (page 229), “The 
Rights of Property and Private Enter- 
prise” (page 331), “Freedom of Dis- 
cussion and Association” (page 359) 
and “Freedom from Racial Discrimi- 
nation” (page 447), fine short sum- 
maries of these perennially perplexing 
problems. 

This book also employs the case 
method to an extent that makes it a 
helpful instrument for college instruc- 
tion, the purpose for which it is in- 
tended. It can also serve as a quick 
review book for a law school student 
on the important subject of constitu- 
tional law. However, some of the 
introductory essays will appear in- 
adequate to the lawyer in two aspects. 
First, some of the essays attempt to 
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cover so large a field of the law that 
the treatment accorded will appear too 
cursory to a member of the Bar, al- 
though perhaps not to the college 
student being introduced to the law 
seriously for the first time. A second 
defect of some, but not of all, of the 
essays is that from the college student’s 
standpoint they seem to assume a much 
greater knowledge of the law than the 
average college student can normally 
be expected to have. Professor Mendel- 
son no doubt has in mind supplement- 
ing these essays by the lecture system 
and class room discussion, a process 
to which his book is admirably adapted. 
To those of us who were legally 
trained by the case method alone, this 
more modern type of law text has an 
alluring attraction. Frankly, it appears 
to be better adapted to the teaching of 
law at college level than a text con- 
sisting merely of a collection of cases. 

As a book-making achievement, this 
new text is excellent. It is attractive, 
sturdy, well-organized and readable. 
It includes more than eighty Supreme 
Court decisions, one appendix consist- 
ing of the Constitution itself and an- 
other listing the Justices of the Supreme 
Court. That it is up-to-date is shown 
by these facts: (1) it includes the 
Court’s most recent appointee, Mr. 
Justice Stewart, in the list of Justices; 
(2) it includes forty-nine state court 
systems; and (3) very recent Supreme 
Court decisions. College constitutional 
law students and professors will wel- 
come this new tool in their study of a 
vital field of American law. Both the 
author and the publisher may well be 
proud of their success in providing 
American college students with this 
new, helpful and attractive text ex- 
pounding our evolving constitutional 
law. 

EUGENE C, GERHART 


Binghamton, New York 


Veroicr: THE ADVENTURES OF 
THE YOUNG LAWYER IN THE 
BROWN SUIT. By Michael A. Mus- 
manno. Garden City, New York: 
Doubleday & Company, Inc. 1958. 
$4.50. Pages 384. 

Verdict! is the story of only the 
first decade of the career of a young 
lawyer whose brilliant rise from the 
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humble dwelling of his immigrant 
parents is still under full steam while 
he is currently serving as a Justice of 
the Supreme Court of Pennsylvania. 


One press reviewer refers to Verdict 
as “the cranking up of an autobiog- 
raphy”. What an autobiography it 
could be! The Pennsylvania Manual 
(1958), an official information guide 
published by the state, tersely sets forth 
some of the highlight accomplishments 
of the writer’s life. 


From it we learn that Michael 
Angelo Musmanno, as the church rec- 
ords have it recorded, was born in the 
then smoke and fog of an industrial 
section of Pittsburgh, Pennsylvania. 


Elementary education in local 
schools; university education in Wash- 
ington, D. C.; B.A. and M.A., George 
Washington University; LL.B., George- 
town University; LL.M. and Master of 
Patent Laws, National University; 
Doctor of Juristic Science, American 
University, and Doctor of Jurisprudence 
at University of Rome; 

Author of After Twelve Years, 
Listen to the River, Proposed Amend- 
ment to the Constitution (a work of 
research accepted and published by 
United States Congress as a national 
document); Black Fury (story made 
into movie by Warner Brothers, star- 
ring Paul Muni); The Man and the 
Soldier (biography of General Mark 
W. Clark); The War in Italy; Ten 
Days To Die; Across the Street from 
the Courthouse; Justice Musmanno 
Dissents, and Verdict! 

Served in United States Army in 
World War I and in United States 
Navy in World War II: entered as 
Lieutenant Commander and later pro- 
moted to Commander and then Cap- 
tain; now holds rank of Rear Admiral 
(USNR-Ret.) ; served with the Ameri- 
can Fifth Army in the Italian cam- 
paign as Naval Liaison Officer, Mili- 
tary Governor, and Naval Aide to 
General Mark Wayne Clark; twice 
wounded in action; awarded the fol- 
lowing military decorations: Legion of 
Merit. Bronze Star for Valor, Purple 
Heart (with cluster), Army Commen- 
dation Ribbon, Marine Good Conduct 
Ribbon, Navy Expert Pistol Shot 
Medal, Italian Silver Medal of War. 
and Italian Air Force Combat Ob- 
server Badge; 

Following termination of hostilities 
served in Austria as president of the 
United States-Soviet Board of Forcible 
Repatriation ; covered first International 
Military Tribunal Trial in Nuremberg 
as Naval Observer, and then appointed 
by President of the United States as 


President Judge of Military Tribunal 
—, presiding over the Einsatzgruppen 
Trial, named the “biggest murder trial 
of history”; opinions established new 
phases of law of humanity; 

Entered public life in 1926, as can- 
didate for House of Representatives, 
Pennsylvania Legislature, elected to 
the House of Representatives in 1928 
and 1930; served in 1929 and 1931 
regular sessions and 1931 extraordinary 
sessions; headed legislative campaign 
which resulted in abolition of Coal 
and Iron Police; led movement for 
Sunday baseball and Sunday movies; 

Elected Judge of Allegheny County 
Court in 1931; elected Judge of Court 
of Common Pleas in 1933 and 1943; 
Democratic nominee for Lieutenant 
Governor in 1950; elected to the 
Supreme Court of Pennsylvania in 
1951; author of bill outlawing Com- 
munist Party in Pennsylvania, enacted 
into law, December, 1951; part-author 
of Federal Communist Control Act of 
1954, 


Interesting autobiographies have 
been written with less to build upon. 

Had not Verdict! been confined to 
that part of his career which was prior 
to his first election as judge, he might 
well have chosen to write about his 
participation in the Einsatzgruppen 
trial, known as “the greatest murder 
trial of history” with its earth-shaking 
ramifications instead of what he re- 
gards as the most important case of 
his lifetime—his first one. 

The famous John R. K. Scott, of 
Philadelphia, one of the country’s most 
brilliant lawyers had 
“Mike”, the newest lawyer in Scott’s 
giant law firm, the defense of an in- 
dignant client who had been sued for 
a fifty dollar dentist bill. Let Mike 
tell it as he does in the first paragraph 
of his book: 


The sky darkened, the planets 
paused in their headlong course, and 
mankind held its breath as I entered 
the courthouse to try my first case. 
Nothing in life can be so soul-stirring 
and momentous to any person as a 
young lawyer’s first case is to him. 
His nerves are at razor’s edge, his 
heart vibrates like a kettledrum. His 
feet scarcely touch the pavement, 
people and things acquire a fourth 
dimension, and a strange sound rolls 
through the heavens. 

No wonder it seemed to me that the 
sky had lowered, that the planets had 
interrupted their plunging race around 
the sun, and that every man, woman, 
and child intently watched me as I 
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resolutely advanced to the door carry- 
ing my brief case like a shield. 


Of course he won that case and also 
the next forty-one cases consecutively, 
even though they were the “dogs”, the 
headache variety of cases which the 
older lawyers in the firm had purged 
from their files to land in an accumu- 
lation upon the desk of the freshman 
of the office. 

The writer’s hyperbolic style of por- 
traying the “doctor bill case” is char- 
acteristic of the book and the writer. 
He is big enough throughout to make 
fun of himself. He is not above ad- 
mitting his then exaggerated appraisal 
of the importance of that little cause 
in the all time annals of jurisprudence. 
His dead certain devotion to the right- 
ness of his client and the justice of his 
cause to the exclusion of the slightest 
merit of the opposition follows his 
every lawsuit, his every activity and 
imbues his very spirit even in his cur- 
rent tenure on the Supreme Court 
where the number of his dissents have 
been record-breaking and the quality 
of his dissenting opinions so full of ire 
and brimstone as to cause the late 
U. S. Justice Brandeis to seem like a 
“ves” man. A friend described Justice 
Musmanno as “Dissenter of Attrac- 
tion”. 

The subtitle of Verdict! is “The 
Adventures of the Young Lawyer in 
the Brown Suit”. Had that particular 
part of his wardrobe—it was the total 
part, for it was the only suit he owned 
—had the durability of its wearer, the 
story of Musmanno might have been 
the stuffy chronicle of just another 
Main Line (or at least Overbrook) 
Philadelphia lawyer. For Mike then 
believed with all his heart and mind 
and soul that the aura of good luck 
that enveloped him in the texture of 
that brown double-breasted number, 
Was a substantial and essential factor 
in his success. 

According to Verdict! he wore it 
through his first forty-two cases and 
won them all. Whether because of ex- 
cessive air-conditioning or because the 
southern exposure began to stress the 
“exposure” more than the “southern” 
he was forced to abandon it for a gray 
job. His “lawsuit number forty-three” 
Was a total loss. Again the charm of his 





use of exaggeration takes a new grip 
on the reader as he described his 
plunge into the dark abyss of despair 
and abjection as the aftermath of his 
first defeat. So convinced was he that 
his terrible loss would reflect even upon 
the noble name of his employer that 
he tendered his resignation as a kind 
of purgatorial token of his guilt. 

The resignation was lost in the com- 
forting placations of the great Scott, 
but a few more losses, no matter how 
inevitable, and the young lawyer did 
resign “for keeps”. The juries must 
have liked him in brown. 

A total envelopment of dismay and 
depression enlivened perhaps by an in- 
nate yen for adventure and Musmanno 
appears in the next scene—the steerage 
of something less than a luxurious 
liner bound for Rome, his purpose 
somewhat vague. 

The sequence of his struggle in the 
native land of his parents, from which 
he emerged with a degree of Doctor of 
Jurisprudence conferred by the Univer- 
sity of Rome, and his return again via 
starvation steerage to his own native 
land truly is enthralling as Verdict! 
tells it. ‘ 

Crackling like a forest fire and as 
full of excitement and drama is the 
writer’s portrayal of his struggle to get 
aboard the whirling merry-go-round 
of law practice in his native Pittsburgh. 
With his head in the clouds one day, 
and his heart in the depths the next, 
the reader rejoices and suffers with 
him. A client here and :another one 
there soon siphons the apprehension of 
failure from his mind and keeps it 
occupied with the worries of his client 
instead of his own. It was in this 
period that an abundance of time and 
burning desire to help the helpless 
made it possible for the young lawyer 
to inject himself into a heartbreaking 
struggle to save the lives of Sacco and 
Vanzetti who already had been con- 
demned to death for murder in the 
course of a robbery, with no hope of 
reward except the coveted satisfaction 
of saving two men whom he believed 
to be but whom all the 
powers that could possibly be, re- 
garded as guilty. His story of that 
death struggle will survive in the 
memory of the reader through many 
another book. Throughout its pages, 


innocent, 
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the dogged dynamic drive of his pas- 
sion for the cause of the under- 
privileged at times seems more com- 
pelling than the justice of the cause— 
a modern Robin Hood armed with all 
the degrees that law schools can confer. 

The trusty typewriter that has with- 
stood the pokes of the busy fingers of 
Musmanno through nine other pub- 
lished books and a mountain of plead- 
ings, briefs and opinions must have 
been equipped with built-in Techni- 
color, kaleidoscope and telephoto lens 
to transform the black and white of 
the ordinary writer into the living 
color, the fantastic form and the close- 
up action that is literally packed into 
Verdict! Its lay readers will probably 
miss a western or two or maybe even 
Jack Paar or Como. 

The experienced lawyer who reads 
Verdict! will get a different reaction 
from the layman. The seasoned veteran 
with his technical instinct and his an- 
alytical eye may “hurt” a little, as he 
has in many a jury trial movie where 
the authentic gives way to the dramatic 
to such an extent that a muffled “I 
object” may be heard if the occupant 
of the neighboring seat listens closely. 
But the lawyer reader who gets that 
reaction in reading Verdict! has missed 
the subtle flavor, the timbre—in short, 
the purpose of the book. 

If he forgets that here is the story 
of a young lawyer, an inexperienced 
practitioner; one who has not yet 
learned to harness his zeal; one who 
has not discovered that “No questions” 
is often the best cross examination; 
if he overlooks the fact that the writer 
now knows of his early shortcomings 
and has masterfully hyperbolized them 
—then the nostalgic charm that the 
lawyer-reader could feel if he would 
liken Verdict! to his own early strug- 
gles at the bar of justice has been 
missed. 

The lay reader will be fascinated by 
Verdict! The young lawyer would do 
well to read it but not necessarily to 
attempt to follow the example of its 
hero implicitly. The older lawyer who 
starts it will finish it and at the lunch- 
eon table with his colleagues will start 
many a hot controversy about the 
book. The writer’s views as to the 
proper attitude of a trial lawyer to- 
ward his adversary across the counsel 
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table will come in for discussion. He 
may regard as overzealous the writer’s 
injection of his professional services 
His 


technical mind may cause him to 


in to the Sacco-Vanzetti cases. 


wonder about the quotation marks 
which surround the writer’s summing 
up plea in those early cases when 
arguments to the jury were not then 
reported. He may feel that any lawyer 
who has won forty-two cases has al- 
ready notched more victories than 
many a good trial lawyer can claim in 
He may question 
whether there was actually time to try 
forty-twe cases during the writer’s 
short tenure with Mr. Scott, even if 
they were not all jury trials. 

The merits of the above criticisms 
are unimportant but the very fact that 
the book arouses a friendly ire is the 
best proof of its provocative quality 
and of the “unlayawayableness” of 
Verdict! If this is a crankup of 
Musmanno’s autobiography, let’s hope 
he gets the rest of it rolling. 


an entire career. 


E. V. BucKLEY 
Pittsburgh, Pennsylvania 


New Books for the 
Practicing Lawyer 
Selected by the Cromwell Library 
American Bar Foundation 


with permission of the American Associ- 

ation of Law Libraries from Current 

Publications in Legal and Related Fields, 

compiled by Dorothy Scarborough, North- 

western University Law School Library, 
and distributed by Fred B. Rothman & 

Co., 57 Leuning Street, South Hacken- 

sack, New Jersey. $3.75 per year. The 

American Bar Association cannot supply 

copies of books. It is suggested that 

members get in touch with their book- 
sellers or the publishers to obtain copies 
of listed works. 

Bureau of National Affairs. FEDERAL- 
STATE REGULATIONS OF WELFARE 
Funps. Editorial analysis, checklists 
for filing reports, comparison of Fed- 
eral and State requirements... Wash- 
ington, 1958. Pages 136. $4.00. 

California. Superior Court (Los Angeles 
County). CALiFoRNIA JurRY INstRUC- 
TIONS, CRIMINAL. Rev. ed. St. Paul: 
West. 1958, Pages 743. $17.50. 

Chamberlain, N. W. SourceBook ON 
Laspor. New York: McGraw. 1958. 
Pages 1118. $9.75. 

Davis, K. C. ApmiInistrAtIvVE Law. St. 
Paul: West. 1958. Four volumes. 
$70.00. 

DeWitt, Clinton. Privitecep ComMmunl- 
CATIONS BETWEEN PHYSICIAN AND 


Patient. Springfield, Illinois: Thomas. 
1958. Pages 528. $11.50. 

Elson, J. J., and Krausz, N. G. P. Lecar 
HANpBOOK FOR DirEcToRS AND MeEm- 
BERS OF ILLINOIS Co-ops. Urbana: 
University of Illinois Agricultural Ex. 
periment Station. 1958. Pages 147. 
$3.00. 

Greene, L. G. SimpLex Guwe To State 
AND FEDERAL Taxes: Tax Law IN ALL 
ForTY-NINE STATES AND Hawau. New 
York: Oceana. 1959. Pages 96. $1.25 
(paper). 

Herr, R. R. Depreciation TaBLes: Com- 
PUTATION AND COMPARISON OF DeEpRE- 
CIATION ALLOWANCE UNDER THE In- 
TERNAL REVENUE Cope oF 1954. An- 
alysis and commentary by B. O. 
Bryson. New York: Fallon. 1958..Pages 
244. $6.00. 

Illinois Legislative Council. State AcTION 
IN THE ATOMIC ENERGY FIELD. Spring- 
field, {llinois. 1958. Pages 19, 12. 
Apply. (Bulletin 3-328.) 

Illinois, University of: Institute of Gov- 
ernment and Public Affairs. ILLINots 
Property Tax Procepures MANUAL. 
By Thomas Page and others. Urbana. 
1958. $5.00 (mimeo). 

Insurance Research and Review Service, 
Indianapolis. FUNDAMENTALS OF FEp- 
ERAL INCOME, EsTATE AND Girt TAXEs. 
With emphasis on life insurance and 
annuities. Fourth edition by FE. H. 
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This includes the cost of twelve issues of the 
JouRNAL, binding, shipping and handling. These 
bound volumes will be shipped shortly after Jan- 
uary 1, 1960, to subscribers who place their orders 
before April 1, 1959. Subscribers need not send in 
their copies of the JouRNAL. The bound volume 
will be made up from our stock of fresh copies. 
The binding will be a modern, attractive sapphire 


No orders can be accepted after April 1, 1959. This 
offer is made on a limited basis, first come, first served. 
Subscribers who now have issues they wish bound 
may ship them to Bookshop Bindery, 5809 West Division 


A Service for Our Readers... 


A limited number of copies of the twelve 1959 issues of the 


AMERICAN BAR ASSOCIATION JOURNAL 


(Volume 45) 


will be available in permanently bound form for libraries, bar associations and others. 


Price $5.25 


Send your orders to 


American Bar Association Journal, 1155 East 60th Street, Chicago 37, Illinois 
with your check or money order for $5.25 


blue buckram with genuine gold lettering, with 
the owner’s name imprinted on the front cover. 

This service is ideal for libraries and bar associ- 
ations that keep a permanent file of the JOURNAL. 
It eliminates the necessity of saving and storing 
the individual issues as they are succeeded by 
later numbers. It makes it unnecessary to bind 
torn, dirty magazines and solves the problem of 
replacing lost issues. 


Street, Chicago 51, together with full remittance for 
binding at the rate of $4.85 per volume. Bound volumes 
will be returned prepaid within thirty days after receipt. 
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Review of Recent 
Supreme Court Decisions 


Antitrust law... 
boxing 

International Boxing Club v. United 
States, 358 U. S. 242, 3 L. ed. 2d 270, 
79 S. Ct. 245, 27 U. S. Law Week 
4055. (No. 18, decided January 12, 
1959.) On appeal from the United 
States District Court for the Southern 
District of New York. Affirmed. 

This was the final round in the 
Government’s antitrust bout with the 
International Boxing Club, with the 
Government scoring a knock-out over 
promoters James D. Norris and Arthur 
Wirtz. 

The case was before the Court on 
direct appeal from the judgment of the 
District Court ordering dissolution of 
the International Boxing Clubs of both 
New York and Chicago, directing 
Norris and Wirtz to divest themselves 
of the ownership of Madison Square 
Garden, and granting injunctive relief. 

The appellants attacked the District 
Court’s judgment on two grounds: 
first, they contended that it had not 
been shown that they had violated the 
Sherman Act, leveling their strongest 
blows at the District Court’s definition 
of the “relevant market”; second, they 
contended that the relief granted was 
“unnecessarily punitive”. 

The opinion of the Supreme Court 
afirming was delivered by Mr. Justice 
Ciark. The Court summarized the 
facts, recounting the 1949 acquisition 
by the appellants of Madison Square 
Garden, their control of exclusive con- 
tracts with professional fighters in the 
heavy yweight, middleweight, and welter- 
weight classes, which, along with their 
ownership of the Chicago Stadium, the 
Detroit Olympia Arena and the St. 
Louis Arena, enabled them to con- 
trol thirty-six out of the forty-four 
championship prize fights in the three 
classifications between 1949 and 1953, 
including the sale of film and broad- 
cast rights. 


ss 





Reviews in this issue by Rowland Young. 





One of the strongest attacks by the 
appellants was made on the finding 
that the relevant market was the pro- 
motion of championship boxing in 
contrast to all professional boxing. The 
appellants relied on the du Pont cello- 
phane case, where the relevant market 
was held to be not cellophane alone but 
the entire field of flexible packaging 
materials. But the Supreme Court 
agreed with the District Court that 
there was a “separate, identifiable 
market” for championship fights, as 
indicated by the great ‘difference in 
revenue between championship and 
non-championship bouts, the difference 
in the size of the television and radio 
audience when a bout is for the cham- 
pionship, and the difference in motion 
picture and broadcast revenues when 
championship fights are involved. 

The Court also refused to hold that 
the relief granted was beyond the allow- 
able discretion of the District Judge. 
The “great evil” in the .case was the 
combination that the appellants created 
when they acquired control of Madison 
Square Garden, the Court declared, 
agreeing with the District Court. To 
give them an option of divesting them- 
selves of ownership of either the Chi- 
cago Stadium or the Garden “would 
not be conducive to the re-establish- 
ment of competition between the two 
interests”, the Court said. The op- 
tion sought by the appellants—free- 
dom to retain the Garden coupled with 
an injunction prohibiting the promo- 
tion of championship boxing events 
there—would, if granted, said the 
Court, amount to the Government’s 
winning the battle and losing the war. 
The Court went on to uphold the other 
portions of the judgment—dissolution 
of the two International Boxing Clubs, 
compulsory leasing of the Chicago 
Stadium and Madison Square Garden 
to qualified promoters, and the cancel- 
lation of appellants’ exclusive contracts 
with professional boxers. 

Mr. Justice STEWART took no part 


George Rossman 


EDITOR-in-CHARGE 





in the consideration or decision of the 
case. 


Mr. Justice FRANKFURTER wrote an 
opinion dissenting in part which took 
the position that it was unnecessary to 
decide now whether Norris and Wirtz 
should be required to divest themselves 
of Madison Square Garden at the end 
of the five-year period set in the decree. 

Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
WuiTTAKER, also wrote an opinion dis- 
senting in part. This opinion saw no 
clear indication of why divestiture was 
necessary in view of the five-year trus- 
teeship imposed by the decree, the dis- 
sent taking the position that the order 
was premature at any rate and went far 
beyond the subject matter of the ac- 
tion, since 90 per cent of the activities 
in the Garden are unrelated to profes- 
sional boxing. The dissent also could 
find no basis for dissolving the two 
International Boxing Clubs. 


The case was argued by Kenneth C. 
Royall for appellants and by Philip 
Elman for appellee. 


Declaratory judgments... 
substantiality of 
controversy 

Evers v. Dwyer, 358 U. S. 202, 3 

L. ed. 2d 222, 79 S. Ct. 178, 27 U. S. 

Law Week 4053. (No. 382, decided 

December 15, 1958.) On appeal from 

the United States District Court for the 

Western District of Tennessee. Reversed 

and remanded. 


This was a class action brought by 
a Negro citizen of Memphis, Tennessee, 
for a declaration of his claimed consti- 
tutional right to travel on buses in that 
city without being subjected to segre- 
gated seating as required by a state 
statute. A three-judge District Court 
dismissed the complaint on the ground 
that there was no “actual controversy” 
within the meaning of the Declaratory 
Judgment Act, 28 U.S.C. §2201, since 
the appellant had ridden a bus in 
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Memphis only on one occasion, having 
boarded it for the purpose of instigat- 
ing the litigation, and thus was not 
“representative of a class of colored 
citizens who do use the buses in Mem- 
phis as a means of transportation”. In 
a per curiam opinion, the Supreme 
Court reversed and remanded for a 
determination of the merits. The Court 
declared that there was “an actual 
controversy which should have been 
adjudicated by the lower court”. The 
appellant boarded the bus, and was 
ordered to move to the rear “or be 
arrested”. “We do 
appellant, in order to demonstrate the 


not believe that 


existence of an ‘actual controversy’ 
over the validity of the statute here 
challenged, was bound to continue to 
ride the Memphis buses at the risk of 
arrest if he refused to seat himself in 
the space in such vehicles assigned to 
colored passengers”, the Court de- 
clared. A citizen who cannot use the 
transportation facilities of a commu- 
nity without being subjected to special 
disabilities “necessarily has, we think, 
a substantial, immediate, and real in- 
terest in the validity of the statute 
which imposes the disability”, the 
Court held. 

The case was argued by Robert L. 
Carter for appellants and by Walter 
Chandler, Allison B. 
Edward P. Russell and 


Crump for appellees. 


Humphreys, 


Charles M. 


Food and drugs... 
Red 32 
Flemming v. Florida Citrus Ex- 
change, 358 U. S. 153, 3 L. ed. 2d 
188, 79 S. Ct. 160, 27 U. S. Law 
Week 4039. (No. 27, decided Decem- 
ber 15, 1958.) On writ of certiorari to 
the United States Court of Appeals for 
the Fifth Circuit. Reversed. 

At issue here was the validity of an 
order of the Secretary of Health, Edu- 
cation and Welfare removing Red 32, 
a coal-tar color, from the list of colors 
certified to be harmless and suitable 
for use in food. Red 32 is used to give 
a marketable color to oranges grown 
in Florida and Texas. 

The Food and Drug Administration 
had found Red 32 harmless after test- 
ing it in 1939. New tests in 1951-1953 
cast doubt on its harmlessness, however, 
and the Secretary ordered its removal 


from the certified list in 1955, after 
tests showed that it had a deleterious 
effect when fed to animals. The process 
used in coloring oranges infuses the 
skin with 0.0017 to 0.0034 per cent of 
Red 32 and there was no evidence that 
the color was harmful to human beings 
in these quantities. The Court of 
Appeals set aside the Secretary’s order, 
holding that the 1939 finding that the 
“should not be sup- 
planted” by a contrary finding “unless 


color was harmless 


there is evidence that, in the amounts 
used, and in the manner of use, oranges 
colored with Red 32 are unsafe for 
human consumption”. 


The Supreme Court reversed in a 
unanimous opinion written by Mr. 


the Federal Food, Drug and Cosmetic 
Act confines the Secretary’s authority to 
listing as harmless only coal-tar colors 
that are wholly innocuous and demon- 
strated to be without an adverse physio- 
logical effect. The Court noted that the 
statute originally provided that an arti- 
cle of food should be deemed adulter- 
ated “If it contain any added poisonous 
or other added deleterious ingredient 
which may render such article injurious 
to health . . .” This had been held to 
place the burden on the Government 
of establishing that an added substance 
was injurious to health, and in 1938 
Congress had amended the statute so 
as to provide for the listing of coal-tar 
colors “which are harmless and _ suit- 
able for use in food”. This, the Court 
said, had the effect of placing the test 
of certification on the color itself: it is 
to be listed only if it is harmless. 


The Court also refused to accept the 
argument that the Secretary should es- 
tablish tolerances for the color even 
though it was found not to be “harm- 
less”. The Court read Section 406(a) 
of the statute, which provides for the 
establishment of tolerances, as entirely 
separate and apart from prohibitions 
on foods containing harmful coal-tar 
products in Section 402(c) of the 
statute. The latter section constitutes a 
flat prohibition against the use of un- 
certified coal-tar colors, the Court held. 


The case was argued by William W. 
Goodrich for petitioner and by J. 
Hardin Peterson and J. Lewis Hall for 


respondents. 
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Indians... 
state jurisdiction 

Williams v. Lee, 358, U. S. 217, 3 
L. ed 2d 251, 79 S. Ct. 269, 27 U. Ss. 
Law Week 4069. (No. 39, decided 
January 12, 1959.) On writ of cerii- 
orari to the Supreme Court of Arizona. 
Reversed. 

Citing a decision of Chief Justice 
John Marshall as precedent, the Court 
in this case held that the white operator 
of a store on a Navajo Indian Reserva- 
tion could not sue in the courts of 
Arizona to collect for goods sold on 
the reservation to Indians. 


The storekeeper, who operated on 
the reservation under a federal license, 
filed this suit in the Superior Court of 
Arizona. Judgment was entered against 
the Indians over their objection that 
the jurisdiction lay in the tribal court 
rather than in the state court. The 
Supreme Court of Arizona affirmed. 

Mr. Justice BLAck reversed for a 
unanimous Supreme Court, citing 
Worcester v. Georgia, 6 Pet. 515 
(1832). as authority for the proposi- 
tion that the states have no jurisdiction 
over Indians except what Congress has 
given them. The Court said that the 
treaty (negotiated by General William 
T. Sherman in 1868) between the 
Navajo nation and the United States 
contained the implicit understanding 
that “the internal affairs of the Indians 
remained exclusively within the juris- 
diction of whatever tribal government 
existed”. While the Congress has ex- 
pressed willingness to have any state 
assume jurisdiction over reservation 
Indians, the Court noted, such an as- 
sumption of jurisdiction requires the 
express action of the state legislature 
or the people, and Arizona has not 
taken any such express action. It was 
immaterial that the respondent was not 
an Indian, the Court declared. “He 
was on the Reservation and the trans- 
action with an Indian took place 
there.” 

The case was argued by Norman M. 
Littell for the petitioners and by 
William W. Stevenson for the re- 
spondent. 


Labor law... 
state injunctions 
Hotel Employees Union v. Sax Enter- 
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prises, Inc., Hotel Employees Union v. 
Levy, 358 U. S. 270, 3 L. ed. 2d 289, 
79 S. Ct. 273, 27 U. S. Law Week 
4075. (Nos. 5 and 6, decided Janu- 
ary 12, 1959.) On writs of certiorari 
to the Supreme Court of Florida. Re- 
versed. 

In this brief per curiam opinion, 
the Supreme Court reversed award of 
permanent injunctions by the state 
courts forbidding organizational picket- 
ing of twelve Florida hotels. The Court 
declared: “The Florida courts were 
without jurisdiction to enjoin this 
organizational picketing, whether it 
was activity protected by §7 of the 
National Labor Relations Act... or 
prohibited by §8(b) (4) of the Act... 
This follows even though the National 
Labor Relations Board refused to take 
jurisdiction... The record does not 
disclose violence sufficient to give the 
State jurisdiction under United Auto- 
mobile Workers v. Wisconsin Board, 
351 U. S. 266.” 

The cases were argued by Arthur J. 
Goldberg and David E. Feller for 
petitioners and by Marion E. Sibley 
and Thomas H. Anderson for re- 
spondents. 


Taxation... 
retroactive repeal 


Territory of Alaska v. American Can 
Company, 358 U. S. 224, 3 L. ed 2d 
257, 79 S. Ct. 274, 27 U. S. Law Week 
4064. (No. 40, decided January 12, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Ninth Circuit. Reversed and remanded. 


In 1949, the territorial legislature of 
Alaska levied a 1 per cent tax on all 
real and personal property. Some citi- 
zens paid the tax voluntarily, others 
became delinquent. The tax was re- 
pealed in 1953. The issue here was 
whether liability to pay the tax sur- 
vived the repeal under the general sav- 
ing statute providing for continuance 
of accrued liability after repeal. The 
District Court held that it did not, 
relying on a section of the repealing 
act which it read as wiping out any 


and all liabilities to pay taxes that 
had accrued prior to the date of re- 
peal. The title of the 1953 act in- 
cluded the words “excepting from 
repeal certain taxes” and Section 2 
provided that the repeal was not ap- 
plicable to “any taxes which have been 
levied and assessed by any municipal- 
ity, school or public utility district. . .” 
The Court of Appeals affirmed the 
District Court’s ruling that the accrued 
taxes were cancelled. 

Mr. Justice DoucLas reversed. The 
Court held that Section 2 was con- 
cerned solely with taxes payable to 
municipalities, schools or public utili- 
ties, none of which were involved here. 
“So construed”, said the Court, “§2(a) 
carves no exception from the general 
saving statute and does not interfere 
with the collection of unpaid taxes 
which accrued prior to repeal”. The 
Court said that its ruling was but- 
tressed by the legislative history of the 
repealing statute which showed that 
the legislature had deleted a phrase 
expressly cancelling “all accrued and 
unpaid taxes” from the original bill. 

Mr. Justice FRANKFURTER and Mr. 
Justice HARLAN took no part in the 
consideration or decision of the case. 

The case was argued by J. Gerald 
Williams for the petitioner and by 
W. C. Arnold for the respondents. 


Military law... 
when did the war end 
Lee v. Madigan, 358 U. S. 228, 3 
L. ed. 2d 260, 79 S. Ct. 276, 27 U. S. 


Law Week 4065. (No. 42, decided 
January 12, 1959.) On writ of certi- 
orari to the United States Court of 
Appeals for the Ninth Circuit. Re- 
versed, 

This case dealt with the meaning of 
the words in time of peace in Article 
92 of the old Articles of War, which 
provided that “no person shall be tried 
by court-martial for murder or rape 
committed within the geographical 
limits of the States of the Union and 
the District of Columbia in time of 
peace”. The Court held that for pur- 
poses of the article, the country was at 


Supreme Court Decisions 


peace in 1949 despite the fact that 
there had been no formal proclamation 
of the end of World War II and no 
treaty of peace signed. 

The petitioner was a prisoner at 
Camp Cooke, California, when he was 
convicted by a court martial of the 
crime of conspiracy to commit murder. 
The offense occurred on June 10, 1949. 
The question whether 1949 was “in 
time of peace” was raised by a petition 
for a writ of habeas corpus. The Dis- 
trict Court refused to issue the writ 
and the Court of Appeals affirmed. 

The Supreme Court reversed, speak- 
ing through Mr. Justice Doucias. The 
Court rejected as mere dictum a state- 
ment in Kahn v. Anderson, 255 U. S. 1, 
9-10, that the term in time of peace 
“signifies peace in the complete sense, 
officially declared”. Congress may de- 
cide that the nation is at war for one 
purpose and at peace for another, the 
Court said, and in a case dealing with 
the power of the military to try people 
for capital offenses, it must be assumed 
that Congress “was alive” to the im- 
portance of constitutional guarantees, 
such as trial by jury. The Court said 
that it could not “readily assume that 
... Congress used ‘in time of peace’ in 
Article 92 to deny soldiers or civilians 
the benefit of jury trials in capital 
offenses four years after all hostilities 
had ceased. To hold otherwise would 
be to make substantial rights turn on 
a fiction.” 

Mr. Justice FRANKFURTER took no 
part in the consideration or decision 
of the case. 

Mr. Justice HARLAN, joined by Mr. 
Justice CLARK, wrote a dissent which 
took the position that the Court was 
misreading the Kahn decision and was 
ignoring nearly a hundred years of 
precedent. The dissent argued that the 
decision “cast a cloud upon the mean- 
ing of all federal legislation the impact 
of which depends upon the existence 
of ‘peace’ or ‘war’”. 

The case was argued by Carl S. 
Rhoads and Robert E. Hannon for 
petitioner and by John F. Davis for 
respondents. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Criminal Law... 
jury discrimination 

The Court of Appeals for the Fifth 
Circuit has reversed the conviction of 
a Negro on the grounds that Negroes 
were systematically excluded from the 
jury and that the defendant did not 
effectively waive his objection to a 
proper jury. 

The defendant was convicted in a 
Mississippi state court of murder and 
sentenced to death. His first attorney 
had been a Chicago Negro lawyer hired 
by an Indiana relative of the defend- 
ant. Later, however, other relatives 
hired a white Mississippi lawyer, who 
said he would not work with the Chi- 
cago lawyer. The trial judge also ap- 
pointed a white lawyer. The Chicago 
lawyer withdrew, and the two local 
white lawyers defended at the trial. 
The Chicago lawyer had been prepared 
to file motions raising the constitutional 
issue of Negro exclusions from the jury 
rolls, but he retired from the case be- 
fore this was done. The point was not 
raised by the defense attorneys at the 
trial. 

The Fifth Circuit had little trouble 
determining that the petitioner had 
proved a case of systematic exclusion 
of Negroes, with the resultant violation 
of a constitutional right, but it had 
more difficulty with the argument that 
the right to an unsystematically ex- 
cluded jury had been waived. 


The Court agreed that the trial law- 
yers defended “skillfully and ably”, 
with the possible exception of not rais- 
ing the exclusion issue. Too, the Court 
noted, “conscientious southern lawyers 
often reason that the prejudicial effects 
on their client of raising the issue far 
outweigh any practical protection in 
the particular case”. But, it continued, 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








the right was waived in this case with- 
out consultation with the defendant 
and without his realization that he was 
entitled to a trial before a legally con- 
stituted jury. The Court concluded that 
there was not a “voluntary and _intel- 
ligent” waiver and that the trial coun- 
sel were not authorized to make any 
waiver. In reaching this determination, 
the Court emphasized the importance 
of the constitutional right involved 
and concluded that its deprivation 
violated both the equal protection and 
due process clauses of the Fourteenth 
Amendment. 


(U. S. v. Harpole, United States Court 
of Appeals, Fifth Circuit, January 16, 
1959, Rives, J.) 


Criminal Law... 

speedy trial 
With four of its nine judges dissent- 
ing, the Court of Appeals for the 
District of Columbia Circuit has turned 
down a contention that the system of 
setting criminal trials in the District 
Court for the District of Columbia 
caused an unconstitutionally long delay 

in a defendant’s trial. 


Indictments are returned in the 
District Court on Mondays and ar- 
raignments are conducted on Fridays 
of the same week. A special feature of 
the system is that at the arraignment 
a definite trial date is set, but in effect 
the case must take its place on the 
calendar. Because of the exigencies of 
a busy judicial system, many of the 
cases are not reached for trial on the 
dates set. When this happens the cases 
are continued with a docket entry of 
“no court available”. When a judge 
notes that this has happened several 
times, he will accommodate the case 
with a setting that can be kept. 


In the instant case the defendant 
was indicted on December 3 and ar- 
raigned December 7; the trial was set 
for January 14. Then followed a series 
of continuances, some resulting from 
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the system and some on the defendant’s 
motion. He was tried on June 3. 

The defendant argued that the con- 
tinuances occasioned by the trial-set- 
ting procedure violated his constitu- 
tional right to a speedy trial. But the 
Court thought otherwise. It conceded 
that no system is ideal and declared 
that the constitutional right to a speedy 
trial must be tempered by practicality. 
“We think”, the majority said, “the 
delay here (a total of 140 days, 60 
days of which was requested by defense 
counsel) between arraignment and 
trial, on account of a crowded calen- 
dar, is not such a prolonged period as 
to be a denial of speedy trial in the 
constitutional sense. The fact that the 
delay was in successive bits instead of 
by one long postponement is immaterial 
to the problem of constitutionality, 
where the on-and-off program has no 
harmful impact on defense witnesses.” 

The Court noted that none of the 
delay was attributable to the prosecu- 
tion, nor was the defense deprived by 
the delay of the use of witnesses, since 
the defendant was the only person who 
testified in his behalf at the trial. Eye- 
witnesses to the crime were presented 
by the Government. 

The majority rejected an argument 
that Rule 50 of the Federal Rules of 
Criminal Procedure invalidates the 
District Court’s assignment system. On 
this point the dissenters departed from 
the Court. They wrote that the delay 
violated Rule 50, because a “calendar 
system which prevents a criminal case 
otherwise ready from coming to trial 
for months violates the rule”. The dis- 
senters thought the delay also violated 
the defendant’s constitutional right. 
“The defect was not that the court 
failed to grant appellant a speedy trial 
date, but that it granted him too many 
speedy trial dates and failed to keep 
them”, they declared. 


(King v. U. S., United States Court of 
Appeals, District of Columbia Circuit, 
January 8, 1959, Prettyman, J.) 
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Federal Courts... 


jurisdiction 

Approval of a $400,000 judgment 
against the United Mine Workers has 
been given by the Court of Appeals 
for the Sixth Circuit. The judgment, 
entered by the United States District 
Court for the Middle District of 
Tennessee, is comprised of $300,000 
compensatory damages and $100,000 
punitive damages. 

The suit was brought by a coal- 
mining company against the union and 
was based on strong-arm activities 
employed by the union to organize the 
company’s employees. These methods 
were successful in closing the mine 
and keeping it shut down by force, 
threats of bodily harm, and acts of 
violence. The trial court found this 
was done wilfully and wantonly and 
with intent to injure the company’s 
business. 

Federal jurisdiction was based on 
the secondary-boycott proscription in 
the Labor-Management Relations Act, 
29 U.S.C.A. $187, but the complaint 
also contained a cause of action for 
unlawful conspiracy grounded in Ten- 
nessee common law. The trial court 
held there was no violation of the 
statute, but asserted jurisdiction to 
entertain the state claim and to enter 
the judgment “on the basis of the 
pleadings and the entire evidence”. 


The union contended that the trial 
judge had no authority to do this, but 
his action was upheld by the Sixth Cir- 
cuit. The Court declared that federal 
jurisdiction was based on the fact that 
the charge of secondary boycott under 
the statute presented a substantial 
federal question, that the same facts 
supported this and the state claim, 
which were in effect a single cause of 
action, and that accordingly the court 
retained jurisdiction to decide the non- 
federal claim. 

The union raised other contentions 
based on service of process, proof of 
the union’s responsibility for indi- 
viduals’ acts, the Tennessee statute of 
limitations, and evidentiary support 
for the trial judge’s findings and 
assessment of damages. All these were 
rejected by the Court. 


(United Mine Workers of America v. 
Meadow Creek Coal Company, Inc., 


United States Court of Appeals, Sixth 
Circuit, January 21, 1959, Martin, J.) 


F.E.L.A... 
joint contribution 

In a case decided under Minnesota 
common law, the Court of Appeals for 
the Eighth Circuit has affirmed a jury 
verdict giving a railroad defendant in 
a Federal Employers’ Liability Act 
case contribution against a joint tort- 
feasor. 

The railroad had settled for $42,500 
for the death of an employee which 
occurred while he was riding in a 
caboose that was struck by a vehicle 
driven on behalf of the third-party 
defendant. The release was taken from 
the worker’s widow in both her capac- 
ities as administrator and trustee, the 
latter being the role in which suit un- 
der the Minnesota wrongful-death act 
is maintained. Then the railroad and 
third-party defendant went to trial on 
the issue of contribution, and in that 
action the jury awarded the railroad 
$21,250. 

Minnesota recognizes the right to 
an action for contribution among joint 
tort-feasors if their wrongdoing im- 
poses a common liability on them to 
the injured party. The essence of the 
action is “common liability”. 


Testing the present case against this 
rule, the Court agreed with the result 
below. It conceded that the liabilities 
of the railroad and the third party were 
grounded on different statutes and 
brought by persons bearing different 
titles, but it noted that in both actions 
the recoveries were for the benefit of 
survivors and were not part of the 
decedent’s estate and that the real 
parties in interest, ignoring the nomi- 
nal plaintiff, were the same. From this 
it concluded that there was a “common 
liability” between the railroad and the 
third party. 

In one respect, however, the Court 
reformed the judgment below. At the 
time of the accident the maximum re- 
covery under the Minnesota wrongful- 
death statute was $17,500. The Court 
held that this fixed the maximum 
contribution available from the third- 
party at $17,500. In ‘doing this the 
Court rejected the railroad’s conten- 
tion that the statutory maximum did 
not apply to a contribution case and 


What’s New in the Law 





the third party’s contention that its 
contribution was limited to $8,750. 


(Zontelli Brothers v. Northern Pacific 
Railway Company, United States Court 
of Appeals, Eighth Circuit, January 26, 
1959, Matthes, J.) 


Insurance Law... 
mail-order regulation 

The Federal Trade Commission has 
been turned down by the Court of 
Appeals for the Eighth Circuit in a bid 
to vindicate its asserted authority to 
regulate interstate mail-order insurance 
companies. The three legs of the 
Court’s decision are the McCarran- 
Ferguson Act of 1945, 15 U.S.C.A. 
$$1011-1015, the Supreme Court’s per 
curiam decision in FTC v. National 
Casualty Company and FTC v. Ameri- 
can Hospital and Life Insurance Com- 
pany, 357 U. S. 560, and an adequate 
regulatory statute in Nebraska. 

The purpose of the McCarran- 
Ferguson Act, the Court explained, 
was to remove the cloud cast by U. S. 
v. South-Eastern Underwriters Associ- 
ation, 322 U. S. 533, on “the right of 
the states to continue to regulate and 
to tax interstate insurance business 
under their own laws, as they had done 
for some seventy-five years”. In the 
National Casualty and American Hos- 
pital cases, however, the Commission 
claimed that despite the Act it could 
regulate advertising practices of the 
insurers there involved, but the Su- 
preme Court affirmed Courts of Appeals’ 
decisions to the contrary. 

In the instant case the Commission 
moved in on another tack. It contended 
the mail-order insurance business was 
different and it claimed the authority 
to regulate the advertising practices of 
an insurer with a home office in 
Nebraska, licensed there and in Vir- 
ginia, and selling insurance by mail 
throughout the United States. The 
Commission argued that no amount 
of state regulation can stop an inter- 
state flow of deceptive advertising, and 
that therefore it had jurisdiction under 
a section of the McCarran-Ferguson 
Act providing that the Federal Trade 
Commission Act “shall be applicable 
to the business of insurance to the 
extent that such business is not regu- 
lated by state law”. 
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But to this the Court’s answer was 
that Nebraska had a law effective 
enough to cope with interstate advertis- 
ing and mail-order sales. Under the 
Nebraska statute, as amended in 1957 
after the present proceeding was com- 
menced, the state’s director of insur- 
ance has power to hold hearings and 
issue cease-and-desist orders prohibit- 
ing “unfair or deceptive acts and 
practices in the conduct of the business 
of insurance” whether occurring in 
Nebraska or elsewhere. The Court 
conceded that until 1957 the statute 
did not expressly authorize the director 
to deal with unfair and deceptive trade 
practices outside Nebraska, but it said 
that the important thing was that the 
law so provided now—the time of 
decision in the case. 


One judge dissented on the ground 
that Nebraska’s “after-the-fact amend- 
ment” of its statute was not the type 
of regulation contemplated by the 
McCarran-Ferguson Act. Even the 
present Nebraska law, he said, is 
“impractical and ineffective” to con- 
trol long-distance advertising. 

Nebraska filed an amicus curiae 
brief, in which twenty other states 
joined, supporting the insurance com- 
pany’s contention on the Commission’s 
lack of jurisdiction. 


(Travelers Health Association v. Fed- 
eral Trade Commission, United States 
Court of Appeals, Eighth Circuit, Janu- 
ary 13, 1959, Sanborn, J.) 


Libel and Slander... 
libel per se 
The teaching of a recent libel case 
decided by the Court of Appeals of 
Maryland is: Don’t write nasty letters 
to the mayor if you’re disgruntled 
about getting an overtime parking 
ticket. That’s what a man did to the 
Mayor of College Park, and the Court 
has held that the things he said about 
the policeman who wrote his parking 
ticket are libel per se. 


The letter, copies of which were sent 
to several other persons, read in part: 


As nearly as I can determine, your 
tin-horn cop sits in nearby conceal- 
ment sipping beer until he sees a car 
parked over 12 min. at a defective 
meter...then sneaks over, places a 
ticket on the car and then hustles back 


to his beer. I can smell skunk per- 
fume a long way, and this definitely 
smells like a racket, whether to raise 
money for the police, or to divert trade 
to shopping center across Baltimore 
Blvd. In either case, the situation 
stinks. 


The letter-writer claimed the whole 
thing was just a joke. No special 
damages were alleged and the trial 
court dismissed on the ground that 
the letter was not libelous per se. But 
the Court of Appeals reversed. Holding 
the material libelous per se, the Court 
said the letter imputed qualities to the 
policeman that would make him unfit 
to serve, warrant his discharge and 
subject him to public scorn and ridi- 
cule. The Court emphasized the allega- 
tions of drunkenness on duty and 
engaging in a “racket”. 


(Thompson v. Upton, Court of Appeals 
of Maryland, December 23. 1958, Prescott, 
J., 146 A. 2d 880.) 


States... 
medical licenses 

In a lengthy order denying rehear- 
ing and itself containing a dissent, the 
Court of Appeals for the Fifth Circuit 
has affirmed its position that forty 
chiropractors who would like to have 
some kind of license to practice in 
Louisiana may use the federal courts 
in an attempt to show that the Louisi- 
ana medical practice act unconstitu- 
tionally against them 
because it requires them to have a 


discriminates 


standard medical education. 

The original opinion (44 A.B.A.J. 
1085; November, 1958) was so badly 
misunderstood, the Court now says, 
that “some further elucidation is in- 
dicated, particularly in view of the 
public importance of this litigation”. 
One thing now appears more clearly. 
Judge Wisdom’s dissenting opinion 
was originally the majority opinion of 
the Court. But a shifting occurred, and 
Judges Rives and Brown emerged as 
the majority. 


Everyone stays with his opinion in 
disposing of the petition for rehearing: 
Judges Rives and Brown explain their 
ruling and Judge Wisdom dissents. 
The majority point out that their de- 
cision came on a motion to dismiss 
and that the chiropractors’ allegations 
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must be accepted as true. “Thus 
taken”, they say, “they make out a 
prima facie case under existing law. 
That is the limit of our ruling.” They 
emphasize that their ruling merely 
gives the plaintiffs a day in court, and 
that the burden on them of proving a 
case is “great, if not insurmountable”, 

Judge Wisdom repeats his position 
that the ruling “jostles” the balance 
between the states and the Federal 
Government. 


(England v. Louisiana State Board of 
Medical Examiners, United States Court 
of Appeals, Fifth Circuit, denial of 
petition for rehearing, January 23, 1959, 
per curiam.) 


Torts... 
duty to protect 

Splitting four-to-three, the Court of 
Appeals of New York has held that a 
municipality may be liable for a breach 
of a duty to protect from harm a 
person who has provided information 
leading to the apprehension of a 
criminal. 

Despite the protests of the dissenters 
and in the face of what the majority 
termed “predictions of dire financial 
consequences to municipalities”, the 
Court declared that it was neither in- 
venting a new action nor imposing a 
new liability; rather, it said, it was 
now applying a liability based on duty 
that arises from common law and is 
applicable now because New York by 
statute has waived governmental im- 
munity. 

Since the case arose on the dismissal 
of the plaintiff's complaint, the allega- 
tions of the complaint were accepted. 
The plaintiff's _ intestate, 
after studying an F.B.I. flyer, had 
supplied information that led to the 
arrest of Willie Sutton, a notorious 
criminal. Widespread publicity result- 
ed, particularly with reference to the 
part played by Schuster. He received 
threatening calls and requested police 
protection. They gave him some, but 
not a bodyguard; they assured him 
that the threats were not made seri- 
ously. Nineteen days after Sutton’s 
arrest, however, Schuster was shot and 
killed on a Brooklyn street. 

The complaint was drawn on the 
theory that Schuster was killed in 
consequence of the information he 
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supplied the police regarding Sutton, 
and it charged the City of New York 
with negligence in failing to use ordi- 
nary and reasonable care for his safety. 

The majority of the Court defined 
the issue as “whether a municipality 
js under duty to exercise reasonable 
care for the protection of a person in 
Schuster’s place”. In deciding the duty 
existed and defining it, the Court said: 


..- To uphold such a liability does not 
mean that municipalities are called 
upon to answer in damages for every 
loss caused by outlaws or fire. Such a 
duty to Schuster bespeaks no obliga- 
tion enforcible in the courts to exercise 
the police powers of government for 
the protection of every member of the 
general public. Nevertheless where 
persons actually have aided in the 
apprehension or prosecution of enemies 
of society under the criminal law, a 
reciprocal duty arises onthe part of 
society to use reasonable care for their 
police protection, at least where rea- 
sonably demanded or sought... The 
duty of everyone to aid in the enforce- 
ment of law, which is as old as history, 
begets an answering duty on the part 
of government, under the circumstances 
of contemporary life, reasonably to 
protect those who have come to its 
assistance in this manner. 


The Court declared that the common- 
law remedy it recognized was not 
repealed by a New York statute im- 
posing absolute liability on cities to 
persons killed or injured from aiding 
in the apprehension of criminals. It 
conceded that the facts in this case did 
not bring it under the statute, but it 
remarked that the “care and solicitude 
which [the statute] manifests toward 
those who aid in law enforcement dis- 
pels any inference that the public 
policy of the state is the other way”. 

Of the dissenting judges, one made 
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his main contention the absence of any 
duty in the factual situation presented 
by the case, and the mischief that 
would result from a rule that the police 
force has “a broad duty to protect the 
general public from every: form of 
crime” (the dissenter’s italics). Another 
judge agreed with this and added that 
the suit was based on a “mere guess” 
that Schuster was killed because he 
informed on Sutton. The third dis- 
senter thought the majority’s position 
had no sound logic or precedent, and 
that the concededly inapplicable stat- 
ute provided the only remedy in New 
York. 


(Schuster v. City of New York, Court 
of Appeals of New York, November 11, 
1958, Van Voorhis, J., 5 N. Y. 2d 265, 
154 N.E, 2d 534, 180 N.Y.S. 2d 265.) 


United States... 
regulation of agriculture 

Soundly decrying a trend toward 
regimentation through regulation of 
agriculture, the United States District 
Court for the Northern District of 
Texas has entered judgment for a 
farmer in a proceeding brought against 
him by the Government for alleged 
violation of acreage regulations issued 
under the Agricultural Marketing Act 
of 1946. 

The farmer exceeded his wheat acre- 
age allotment by planting and harvest- 
ing forty acres rather than fifteen. But 
all the wheat he raised was fed to his 
own livestock. The Court ruled that the 
production of wheat, coupled with use 
of the crop so that it didn’t get into 
the stream of marketing, was beyond 
the scope of the Federal Government 
to regulate. By holding the Act and 
regulations inapplicable to the facts of 
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National Industrial Conference Board. 
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Trial Lawyers. TRIAL DEMONSTRATION 
AND CRITIQUE ON TRAUMA RELATED TO 
Psycuosis. Being a verbatim record 
of the Symposium on courts and per- 
sonal injury practice. New York. 1958. 


What’s New in the Law 


the case, the Court avoided reaching a 
disposition on constitutional grounds, 
although it left little doubt of its views 
on this score. 

The Court said “the Agriculture 
Department has so construed its powers 
it has created a practice which is 
against public policy and is unlaw- 
ful”. It continued: “You cannot per- 
form a greater injury to the American 
citizenship than to destroy even in 
part the agricultural population. Which- 
ever way you may look the young man 
is not behind the plow. Before the 
regimentation of agriculture started he 
was, but now he can find better fields 
in industry ...” 


(U. S. v. Haley, Jr. United States 
District Court, Northern District of 
Texas, September 10, 1958, Davidson, J., 
166 F. Supp. 336.) 


What’s Happened Since . . . 


w On July 25, 1958 (rehearing en banc 
denied September 23, 1958) the Court 
of Appeals for the Seventh Circuit 
(258 F. 2d 831) affirmed in part and 
reversed in part and remanded the 
decision of the United States District 
Court for the Northern District of 
Illinois in State Wholesale Grocers v. 
Great Atlantic & Pacific Tea Company, 
154 F. Supp. 471 (43 A.B.A.J. 1025; 
November, 1957). The District Court’s 
ruling that A. & P. had not violated 
the Clayton Act by publication of the 
magazine Woman’s Day was affirmed, 
but the Seventh Circuit held that three 
grocery suppliers—General Foods Cor- 
poration, Morton Salt Company and 
Hunt Foods, Inc.—violated §2(d) of 
the Act, 15 U.S.C.A. §13(d), by sup- 
porting Woman’s Day through placing 
advertisements in it. 
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Legislation—The Life of the Law 


In discussing the functions of legis- 
lation at a conference held at the 
University of Michigan Law School in 
1955, the Editor of this Department 
remarked that legislation “is useful to 
provide a framework for governmental 
action in new fields which were not 
considered by the common law to be 
within the province of governmental 
action”.! The statement itself is suffi- 
ciently obvious to appear trite, but it 
is interesting, on occasion, to note how 
rapidly the law is expanding into new 
fields through the drafting and enact- 
ment of legislation. 


This occurred to the editor upon 
examining the January, 1959, issue 
of the AMERICAN Bar ASSOCIATION 
JourNAL, which is largely devoted to 
legislative problems. Considering the 
field broadly, at least five of the articles 
contained in it, in addition to the one 
printed in this Department, are devoted 
to the subject. It is true that this state- 
ment involves a loose construction of 
the term “legislation”, but surely the 
National Interprofessional Code dis- 
cussed by Judge Hartshorne is rule- 
making in a sense, and its preparation 
must have involved many problems of 
legislative drafting, not to mention 
diplomacy. Mr. Futor’s proposal for 
the publication of federal regulations 
again deals with rule making; in this 
instance, by administrative tribunals. 

The remaining three articles clearly 
involve legislation in the strict sense, 
and illustrate problems of intense cur- 
rent interest. Mr. Bahrs’ proposal for 
legislation regulating union strike votes, 
apart from its merit, raises certain 
general problems regarding the scope 
and utility of statutory measures for 
solving social difficulties. 

One of these is the question as to 
whether legislation is or can be flexible 
enough to be effective in a fluid and 
controversial area. Labor legislation 
probably originated in the first place 
because it was clear that the common 


law was unable to deal properly with 
such matters. But the history of labor 
legislation, which sometime should be 
considered in detail, has been one of 
movement from one extreme to the 
other, as legislators apparently tried to 
keep the social machinery in balance, 
first by weighting the scales on the side 
of labor, and later adding provisions 
favoring other interests. This procedure 
can and, probably, will go on forever 
as new factors appear which will alter 
the position of the parties. It seems 
likely that no equilibrium can be found 
in a situation until it becomes static 
and thus continual adjustments must 
be made. In spite of the ponderous 
character of the legislative process, it 
would seem to be the only available 
device with which to change policy. 
Administrative rules within the frame- 
work of statutory policy are, of course, 
available and can be altered 
more easily than enacted laws. 


much 


Another observation regarding Mr. 
Bahrs’ able discussion is that he 
realizes clearly the importance of a 
sound factual basis for legislation. He 
points out that in a complicated situ- 
ation such as the one he is considering, 
extensive and detailed investigation 
should precede the drafting of laws. 
If this procedure were more generally 
followed and if, particularly in the 
states, legislatures were given better 
facilities for research, the legislative 
product would be greatly improved. 

Interestingly enough, the same pat- 
tern of using legislative and adminis- 
trative devices to take the place of 
supposedly ineffectual court action 
appears in Mr. Palmer’s article urging 
the Congress to implement integration 
through definitive laws and through 
providing for the appointment of ad- 
ministrative tribunals. Pointing out 
the complexity of the problem and the 
variety of possible adjustments in 
specific cases,. he argues that the courts 
are not equipped to function in the 
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field, and that legislation should be 
drawn, clearly stating the policies to 
be followed, after which the policies 
should be applied to individual cases 
by administrative agencies after proper 
notice and hearing. 

In this instance another problem of 
general significance is raised. Can 
standards of sufficient definiteness be 
stated which will permit the adminis. 
trative agencies to operate within the 
law and at the same time allow sufli- 
cient flexibility to assure justice in 
individual cases? As Mr. Palmer points 
out, the situation is comparable to 
others which have been satisfactorily 
dealt with such as the prescription of 
“reasonable” rates and the prohibition 
of “unfair” trade practices. One won- 
ders, however, if he underestimates the 
difficulties involved when he suggests 
that the statute should have a “per- 
suasive” preamble and should define 
such terms as “integration” and “de- 
liberate speed”. In an area which has 
become so thoroughly confused and 
which is subject to such intense emo- 
tional conflict, the draftsman’s lot, like 
that of the policeman, is not a happy 
one. In any case, another instance of 
possible legislative action is presented 
in a stimulating manner. 

The last of the articles is perhaps 
the most challenging to the imagination. 
It is Senator Keating’s plea for the 
beginnings of a code governing the use 
of outer space. Not only because of 
the subject matter, but also because of 
the way it is treated the article con- 
stitutes a most useful document for the 
student of legislation. The author’s 
extensive experience in the House of 
Representatives has led him to make 
certain observations which are of value 
in a more general context even than 
outer space, if this is not a contra- 
diction in terms. 


Of course, the fact that the subject 
matter involves a completely new field 
is in itself fascinating. But more than 
that, or perhaps more accurately be- 
cause of it, certain basic issues are 
raised which have been argued for 
centuries and have never been finally 
resolved. 


One way of stating the problem 
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might be to say, “How far ahead of 
the facts can legislation get?” As 
Senator Keating points out, there is 
a difference of opinion among the 
authorities here. One group holds that 
the rules of law in this area should 
emerge from experience and should 
evolve through the gradual adjustment 
of conflicting interests. The other, of 
which Senator Keating is a member, 
takes the position that to the greatest 
extent possible, rules should be worked 
out in advance of experience and that, 
perhaps, experience can and should be 
controlled through such rules. 

This, of course, is simply another 
instance of the old argument between 
the historical and utilitarian schools of 
jurisprudence. James C. Carter, who 
was perhaps the leading American 
exponent of the former school regarded 
the conscious attempt to influence 
human conduct through legislation as 
probably impossible and certainly mis- 
chievous. Law should evolve through 
custom as declared by the courts, per- 


haps ultimately to be codified by legis- 
lation, but only after it has become 
stabilized. Jeremy Bentham, the utili- 
tarian jurist and advocate of legislation, 
took exactly the opposite view, believ- 
ing that conduct could be guided and 
shaped through law and that law should 
be formulated in advance of action. If 
these men were to come back to earth 
and find themselves projected into the 
middle of this controversy, they would 
be quite at home. Facts apparently can 
change, but juristic theories are eternal. 

It should be noted, however, that 
Senator Keating, though perhaps a 
Benthamite, might be called a modified 
one. He does not advocate the immedi- 
ate preparation of an all-inclusive code. 
Rather, with an eye toward practicality, 
he proposes action only in those areas 
where most nations might be will- 
ing to give it effect. This, too, is a 
valuable lesson. One limit te the func- 
tion of legislation is surely the bound- 
ary of practical effectiveness. He finds 
it here in the civil uses of space and 
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suggests specific topics within this area 
for possible discussion. 

Finally, in common with Mr. Bahrs, 
he recognizes the need for skilled tech- 
nical assistance in the task of drafting. 
In addition, he points to the need for 
impartial and respected advice and, 
therefore, recommends that the task 
be undertaken by the International 
Astronautical Federation which he de- 
scribes as an experienced non-govern- 
mental group composed of respected 
scientific societies from twenty-five 
nations. Again, an important principle 
is revealed, for in a controversial area, 
it is important that investigation be 
objective. 

It is more than a coincidence that 
this issue of the JOURNAL contained 
such a number of significant articles. 
As government develops its regulatory 
functions and as new scientific and 
technological areas come into being, 
reliance on legislation will inevitably 
become greater. Legislation, then, is 
truly the life of the law. 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1959 Annual Meeting and ending at 
the adjournment of the 1962 Annual 
Meeting: 


Alabama 
Alaska 
California 
Florida 


Hawaii 


New Mexico 
North Carolina 
North Dakota 
Pennsylvania 
Tennessee 
Vermont 
Virginia 
Wisconsin 


Kansas 
Kentucky 
Massachusetts 
Missouri 


Nominating petitions for all State 
Delegates to be elected in 1959 must 
be filed with the Board of Elections not 
later than March 27, 1959. Petitions 
received too late for publication in the 
April issue of the JouRNAL (deadline 
for receipt March 2) cannot be pub- 
lished prior to distribution of ballots, 


which will take place on or about 
April 10, 1959. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago, 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 27, 1959. 

Attention is called to, Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State 
Delegate for and from éuch state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and 
addresses of the signers in the order in 
which they appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 


BoarD OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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The Corporate Buy-and-Sell Agreement 


By C. Severin Buschmann, Jr., 
and 


John R. Carr, Jr. 


The so-called buy-and-sell agreement 
is a good tool for the estate planner. 
Its use is largely limited, however, to 
those who have successfully dominated 
a closely held corporation or who have 
been active in a business partnership. 
There are two basic problems which 
the buy-and-sell agreement helps to 
solve. One is the payment of estate 
taxes (and perhaps the determination 
of the amount of estate taxes as well). 
The other is the business problem of 
providing continuity of management 
and ownership of the business interest. 
The buy-and-sell 


needed in big business because the 


agreement is not 


estate can usually dispose of the stock 
interest through one of the stock ex- 
changes to procure the needed cash to 
pay the federal estate tax, management 
and ownership are segregated and the 
use of the restricted stock purchase 
option is a more effective inducement 
to new management. 

While there are many forms and 
variations of buy-and-sell agreements 
two basic types predominate. The first 
is an agreement among all the share- 
holders (or partners) 
survivors agree to purchase the interest 
of the deceased. The second type in- 
cludes the corporation itself as a party 
and provides for the purchase (or re- 
demption) by it of the interest of the 
deceased shareholder. It is the latter 
arrangement with which we are pri- 
marily concerned here. 


whereby the 


Let us take George as a typical 
example involving a closely held cor- 
poration. The period of recuperation 
from his first heart attack somehow 
coincides with his first worries of what 


will happen to his highly successful 
construction business upon his death. 
It is a cinch that his wife and two 
daughters will be of no help. He has 
no personal accumulations with which 
to pay any estate taxes. And heretofore 
the entire family was dependent upon 
the construction company for its high 
standard of living. To make a long 
story short, one excellent solution 
would be for George to make an inter 
vivos gift or sale of some of his stock 
to the loyal and competent general 
foreman who is, as are most young 
people, relatively impecunious. George 
should then arrange to sell the balance 
of his stock to the corporation at his 


death so that the foreman gains control. 


The source of funds to pay the estate 
for the stock might be the corporation’s 
general assets, the corporation’s life 
insurance on George, or perhaps the 
employees’ trust fund. Future profits 
of the corporation might also be avail- 
able to buy George’s stock in the form 
of notes in an installment sale. This 
solution then gives George’s estate cash 
to pay the estate taxes, places manage- 
ment and control in the proper place, 
keeps the women out of the business 
and through payment of interest there 
would be some help for the women to 
solve the loss of income occasioned by 
George’s death. 

This 


cause many legal problems of a gen- 


situation and its variations 
eral nature, but they are not insur- 
mountable. What really upsets the 
attorney is that, in the past at least, 
the Treasury Department has given the 
impression of having the attitude that 
the buy-and-sell agreement is a device 
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existing solely for purposes of circum. 
venting the tax law. Its attack on such 
agreements has been in several differ. 
ent areas. In the estate tax field, the 
Treasury has repeatedly tried to up. 
hold the theory that the purchase price 
named in the buy-and-sell agreement 
was too low to constitute the correct 
value to be returned by the estate for 
purposes of determining the federal 
estate tax. Secondly, the Treasury 
Department has often taken the position 
that when the corporation purchased 
the stock of the decedent, it was in 
reality paying a dividend. Moreover, 
if the corporate buy-and-sell agreement 
happened to have been funded by life 
insurance, the Treasury has attempted 
to treat either the premium payments 
or the proceeds as dividends. Finally, 
the Treasury has claimed that the use 
of retained earnings to redeem stock 
is proof that the corporation had an 
accumulation of earned surplus beyond 
the reasonable needs of the business. 


Let us examine these tax problems. 
The first one is the valuation of the 
stock of the closely held corporation 
for purposes of determining the federal 
estate tax. Estate of Orville B. Littick, 
a) 8. (#21) (October 24, 
1958) — citing among other cases, 
Brodrick v. Gore, 224 F. 2d 892 (10th 
Cir., 1955); May v. McGowan, 194 
F. 2d 396 (2d Cir., 1952): and Com- 
missioner V. Bensel, 100 F. 2d 639 
(3d Cir., 1938) — seems to be the latest 
expression on the subject. The decedent, 
when he was dying of cancer, together 
with his two brothers and his son, 
entered into a contract providing that 
none of the parties should dispose of 
his individual stock interest in a mutu- 
ally owned corporation during his life- 
time, that the stock was to be placed 
in escrow, that the stock was to be 
valued initially at $200,000 (which 
figure was to be changed by agreement 
of the parties sixty days after each 
annual report of the corporation) , and, 
finally, that the corporation would buy 
the stock from the decedent’s estate at 
the predetermined value. Upon the 
decedent’s death the 
claimed that the decedent made either 
(1) a transfer in contemplation of 
death, (2) a transfer intended to take 
effect at death, or (3) a transfer where 
the decedent retained the possession or 
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enjoyment of the property during his 
lifetime. The parties stipulated that 
the stock’s fair market value was 
$257.910.57 at the death of the de- 
cedent although his stock was trans- 
ferred for $200,000. The Court held 
that there was no “transfer” involved 
and that the contract set the value for 
estate tax purposes, pursuant to the 
authority cited, because it was a bind- 
ing, enforceable, arm’s-length agree- 
ment restricting the disposition of the 
stock. 

Giving the corporation an option to 
buy stock will also set the value except 
that the courts have been much more 
strict in requiring restrictions on inter 
vivos transfer and in requiring con- 
sideration sufficient to create a binding 
contract which would make the option 
enforceable. In Claire Giannini Hoff- 
man, 2 T. C. 1160 (1943), affirmed 
on other grounds, 148 F. 2d 285 (9th 
Cir., 1945), cert. denied, 326 U. S. 
730, the Court would give no effect to 
“a mere gratuitous promise to permit 
some favored individual, particularly 
the natural object of the bounty of the 
promissor, to purchase it at a grossly 
inadequate price...” See Armstrong’s 
Estate v. Commissioner, 146 F. 2d 457 
(7th Cir., 1944) ; and Regs. §20.2031- 
2(h). Compare with the similar gift 
tax situation, Commissioner v. McCann, 
146 F. 2d 385 (2d Cir., 1944). Under 
well drafted buy-and-sell agreements, 
therefore, we may conclude that the 
valuation of the closely held stock may 
be controlled for federal estate tax 
purposes, 


The income tax consequences of a 
buy-and-sell agreement also present 


some problems. Prior to the 1954 
Code, when all of the stock of the 
decedent was redeemed, no dividend 
resulted. Moreover, as the stock basis 
to the estate was the value set by the 
agreement, there was no gain or loss 
on redemption. The only occasion when 
an income tax might have been in- 
curred by the estate was when only 
part of the stock was retired. This 
Problem was first recognized in 
Flanagan v. Helvering, 116 F. 2d 937 
(D.C. Cir., 1940), where the sole stock- 
holder retired half the stock and the 
court held that there was no capital 


transaction but only the payment of a 
dividend. 


In 1954 Congress attempted to codify 
the whole situation, but in the process 
increased the possibility that a divi- 
dend tax might be incurred, even where 
there was a complete redemption of 
the decedent’s stock. The Code, of 
course, continues to permit distribu- 
tions in redemption of stock to pay 
death taxes ($303) without dividend 
consequences if certain conditions are 
met. But this provision may be of 
limited value in some circumstances 
and to the extent the distribution in 
redemption exceeds the amount speci- 
fied in Section 303 (which is often the 
case where a buy-and-sell agreement 
provides for the purchase or redemp- 
tion of all of the stock of the decedent) , 
a dividend tax may result unless the 
exculpatory provisions of Section 302 
are applicable. A partial redemption 
(to the extent not covered by Section 
303) will almost always fail to meet 
the tests set forth in Section 302 and 
even a complete redemption may be 
caught if the attribution rules of Sec- 
tion 318 come into play. Thus, for 
example, if one of the beneficiaries of 
the estate is also a shareholder in the 
corporation his stock is attributed to 
the estate with the result that the 
estate’s interest in the corporation is 
not considered completely terminated 
even though all of the stock actually 
held by the estate is redeemed. These 
are difficult problems which should be 
fully appreciated before a buy-and-sell 
agreement is entered into. 

The most interesting problems in this 
area have arisen out of attempts to 
fund the buy-and-sell agreement. The 
Commissioner has attacked this situ- 
ation from every conceivable angle. 
The first uneasiness arose because of 
The Emeloid Co., Inc., 14 T. C. 1295, 
revd 189 F. 2d 230 (3d Cir., 1951). 
The Tax Court agreed with the Com- 
missioner that borrowing for purposes 
of buying life insurance which was 
used to fund a buy-and-sell agreement 
did not constitute borrowed invested 
capital for excess profits tax purposes. 
On appeal, the lower court was reversed 
on the ground that providing for a 
continuity of management was a good 
corporate business purpose. One result 
of this case was to add weight to the 
theory that life insurance should not 
be tied into the buy-and-sell agreement 
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as a condition since procuring key-man 
insurance would seem to serve a better 
corporate business purpose than fund- 
ing the agreement. The proceeds, how- 
ever, would still be available to retire 
stock. In Prunier v. Commissioner, 
248 F. 2d 818 (lst Cir., 1957), re- 
versing 28 T. C. 19, the Court said that 
the corporation owned the insurance 
as a valuable asset and that it was 
benefited by being a party to the buy- 
and-sell agreement. See also Sanders 
v. Fox, 253 F. 2d 855 (10th Cir., 
1958), and Casale v. Commissioner, 
247 F. 2d 440 (2d Cir., 1957). The 
language of these recent cases indi- 
cates that a corporation entering into 
a buy-and-sell agreement does so for 
good corporate business purposes, and 
the funding of such an agreement by 
insurance will not require the pre- 
miums to be taxed as dividends con- 
structively received by the stockholders. 
The Commissioner now agrees with 
this conclusion. Technical Information 
Release 115, December 8, 1958. 

If the Commissioner cannot claim 
the cost of funding as being taxable to 
the stockholders, what is his attitude 
when the fund is actually used to buy 
out the stockholder? We have already 
seen that the estate of the deceased 
stockholder may be subjected to divi- 
dend treatment. In addition the Com- 
missioner has also advanced the theory 
that the corporate purchase of the stock 
of the deceased stockholder serves to 
benefit only the remaining stockholders 
whose percentage ownership is in- 
creased; therefore, a constructive divi- 
dend was received by the remaining 
stockholders. This theory would seem 
to have been laid to rest in the recent 
case of Holsey v. Commissioner, 258 
F. 2d 865 (3d Cir., 1958), reversing 
28 T. C. 962. Here the father’s cor- 
poration practically gave the son (who 
was a minority stockholder in the fa- 
ther’s corporation) 50 per cent of the 
stock of a subsidiary and also an option 
to buy the remaining 50 per cent for a 
more substantial price. Much later, 
the son transferred the option to the 
subsidiary which exercised it. The 
Commissioner alleged and the Tax 
Court held that the exercise of the 
option was tantamount to paying a 
debt of the son and therefore consti- 
tuted a constructive dividend. The 
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Tax Notes 


Court of Appeals found no debt, found 
no direct distribution to the son and 
no dividend, and held that his in- 
creased percentage of ownership was a 
gain that would not be “realized” for 
tax purposes until he disposed of his 
stock. The Treasury Department has 
now stated that it will follow the 
Holsey case. Technical Information 
Release 109, October 30, 1958. 

One other avenue of approach re- 
cently used by the Commissioner is 


Nominating Petitions 


Missouri 


The undersigned hereby nominate 
Arthur J. Freund, of St. Louis, for the 
office of State Delegate for and from 
Missouri: 

John Raeburn Green, J. Porter 
Henry, R. H. McRoberts, William H. 
Charles, William C. Connett IV, 
Thomas V. Connelly, Hugo Monnig, 
Sam Elson, Dave L. Cornfeld, Harold 
S. Cook, Samuel B. Murphy, David L. 
Millar, C. Sidney Neuhoff, Norman 
Bierman, Norris H. Allen, Jesse A. 
Wolfort, William B. Anderson, William 
Stix, Edwin D. Franey, Harold A. 
Thomas, Jr., Edgar T. Farmer, Arthur 
B. Shepley, Jr., Simon Rapoport, Frank 
H. Fisse and George-S. Hecker, of St. 


Louis. 


North Dakota 


The undersigned hereby nominate 
Herbert G. Nilles, of Fargo, for the 
office of State Delegate for and from 
North Dakota to be elected in 1959 
for a three-year term beginning at the 
adjournment of the 1959 Annual Meet- 
ing: 

J. F. X. Conmy, John A. Zuger, 
Charles L. Foster and Fred E. Saefke, 
Jr., of Bismarck. 

Mack V. Traynor and John T. 
lraynor, of Devils Lake; 

Norman G. Tenneson, James E. 
Leahy and George A. Soule, of Fargo; 

Lynn G. Grimson and Robert E. 
Dahl, of Grafton; 


that the corporation’s use of retained 
earnings to redeem the stock of a 
majority stockholder subjects it to 
the penalty tax on accumulated earn- 
ings. Pelton Steel Casting Company v. 
Commissioner, 251 F. 2d 278 (7th Cir., 
1958). While the Court was careful to 
distinguish previous cases involving 
buy-outs of minority stockholders, this 
decision still poses a serious problem 
if the funding of a buy-and-sell agree- 
ment is handled in this manner. 


Harold D. Shaft, Edward C. Gillig 
and Daniel S. Letnes, of Grand Forks; 

John Hjellum and Hendry K. 
Mackenzie, of Jamestown; 

Harvey B. Knudson, of Mayville; 

Roy A. Ilvedson and Hugh Mc- 
Cutcheon, of Minot; 

Roy A. Ployhar, of Valley City; 

Patrick T. Milloy and Wallace E. 
Warner, of Wahpeton; 

Frank F. Jestrab, Everett E. Palmer 
and Arley R. Bjella, of Williston. 


Vermont 


The undersigned hereby nominate 
Osmer C. Fitts, of Brattleboro, for the 
office of State Delegate for and from 
Vermont to be elected in 1959 for a 
three-year term beginning at the ad- 
journment of the 1959 Annual Meeting: 

Francis E. Morrissey and Norton 
Barber, of Bennington; 

Charles R. Cummings, John G. 
Kristensen, John H. Carnahan and 
James L. Oakes, of Brattleboro; 

J. Boone Wilson, Philip H. Hoff, 
William H. Edmunds, Stephen B. 
Richardson and Robert W. Eastman, 
of Burlington; 

Robert W. Ulbrich, of Chester; 

David F. Hoxie, Walter G. Nelson, 
Jr., Robert Hi Ryan, F. B. Joslin and 
Frederick G. Mehlman, of Montpelier; 

Elizabeth K. Dollard, of North Ben- 
nington; 

James T. Haugh and Leonard F. 
Wing, Jr., of Rutland; 
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In any event the business benefits 
to the corporation and the stockholders 
in a binding buy-and-sell agreement 
restricting lifetime disposition of the 
stock would seem to outweigh the tax 
risks. Under certain circumstances one 
might even risk a contractual require- 
ment of insurance funding. There are, 
of course, many traps in the details, 
but careful planning by the tax ad- 
viser will achieve the desired results 
with a minimum of risk. 


John H. Downs, J. A. Longmoore 
and Arthur L. Graves, of St. Johnsbury; 

Henry F. Black, of White River 
Junction; 

Thomas M. Debevoise II, of Wood- 


stock. 


Wisconsin 

The undersigned hereby nominate 
Walter H. Brummund, of Appleton, 
for the office of State Delegate for and 
from Wisconsin to be elected in 1959 
for a three-year term beginning at the 
adjournment of the 1959 Annual Meet- 
ing: 

Edgar E. Becker, Frederick E. 
Froehlich, F. Joseph Sensenbrenner, 
Alfred C. Bosser, Walter P. Melchior, 
Joseph Witmer, Otto C. Rentner, 
Patrick J. Coughlin, Jr., William S. 
Pfankuch, Don R. Herrling, Edwin S. 
Godfrey, Harry P. Hoeffel and Hugh 
F. Nelson, of Appleton; 

Neil J. McCarty, of Kaukauna; 

Daniel J. Burns, Jr., of Kimberly; 

G. H. Van Hoof, of Little Chute; 

August G. Eckhardt, George H. 
Young and William Bradford Smith, 
of Madison; 

Jacob J. Ament, of Merrill; 

Arthur P. Remley and E. C. Joyce, 
of Neenah; 

Russell F. Williams, of Oshkosh; 

William J. Hoffman and R. C. 
Trembath, of Wausau. 
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BAR 


ACTIVITIES 








William A. Sloan 


The 1958 annual meeting of the 
State Bar of New Mexico convened at 
Las Cruces, New Mexico, on Novem- 
ber 7 
William A. Sloan, of Albuquerque, was 
elected President for the ensuing year. 
The meeting then adjourned, recon- 
vened at El Paso, Texas, and departed 
by train for Mexico City, arriving 
there Sunday night, November 9. On 
Monday officials of the New Mexico 
Bar and President Ross L. Malone, of 
the American Bar Association, met 
with officers of the Mexican Bar Asso- 
ciation and government officials. At 
that meeting, Lic. Daniel Escalante 
delivered an address entitled “Legal 
Aspects of Foreign Investments” and 
Lic. Manuel G. Escobedo talked on 
“Divorces to Foreigners Under the 
Law of Mexico”. The balance of the 
time in Mexico was devoted to visiting 
points of interest and the group re- 


turned to E] Paso on Sunday, Novem- 
ber 16. 


for a short business session. 


Nearly every one of the approximate: 
ly 9,000 members of the Ohio State Bar 
Association have been enthusiastic in 
their acclamation of the recent project 
completed by a special committee in 
the development of worksheets and 
checklists designed to aid the practicing 
lawyer. “They alone are worth the 
membership dues”, “Best job the asso- 
ciation has ever done”, are typical of 
the comments that have been received. 

The worksheets and checklists were 
sent free of charge to every member 
of the Ohio State Bar Association, pre- 
punched for easy insertion in a stand- 
ard three-ring binder. Special vinyl 
binders are available at cost. 





Representing better than one year’s 
concentrated effort by a committee 
headed by George W. Coen, of Lan- 
caster, Ohio, the materials provide a 
quick and easy reference into eight 
different categories common in every- 
day practice. The categories covered 
in the first mailing were: family law, 
business organization, commercial law, 
real property, probate and estate plan- 
ning, taxation, trial practice and law 
office management. It is the intention 
of the committee to continually de- 
velop revisions and additions to the 
manual. Suggestions for materials came 
from all over the state from those who 
had developed worksheets or checklists 
for their own use and from those who 
had ideas as to categories in which 
worksheets were needed. 

The manual also includes such ready 
reference material as the ‘chart of the 
statute of descent and distribution in 
Ohio, standards of title examination, 
statutory grounds for divorce, stamp 
taxes, table of rates and exemptions 


from the Ohio inheritance tax and 


other material which the lawyer often 
finds a need for during his daily 
practice. 

a 

At the annual meeting of the Okla- 
homa Bar Association held in Tulsa 
on December 3-6, John M. Holliman, 
of Bartlesville, was elected President 
to serve during 1959. V. P. Crowe, of 
Oklahoma City, was named President- 
Elect. The naming of a President-Elect 
was in accordance with a change made 
in the Rules Creating, Controlling and 
Governing the Association by the 
Supreme Court of Oklahoma. Jack N. 
Hayes, of Tulsa, was elected Vice 
President. 

One of the most significant events of 
the meeting was the lawyer-laymen 
forum held on the opening day. Tully 
A. Nettleton, associate editor of the 
Christian Science Monitor, gave an 
address on “A Layman Looks at the 
Courts”, which was followed by a 
stimulating open-floor discussion. Many 
prominent laymen of the state were in 
attendance and took part in the dis- 
cussion. 

In presenting his report, President 
Garrett Logan, of Tulsa, listed among 
other accomplishments for the year the 
following: 

Two petitions were filed in the 





Officers of the Oklahoma Bar Association (left to rig 
Retiring President; John M. Holliman, President; V. P. Crowe, President- 
Elect; Jack N. Hays, Vice President; and Kenneth Harris, Executive Sec- 
retary. 


— 5 aa 


ht) : Garrett Logan, 
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Bar Activities 


Supreme Court of Oklahoma. One re- 
quested the Court to promulgate uni- 
form rules for trial courts. The ob- 
jective is uniformity, simplicity and 
greater speed in trials. The other 
petition called for adoption of the 
American Bar Association’s Canons of 
Judicial Ethics. 

Group life insurance and major 
hospital expense coverage at reason- 
able rates have been made available to 
active members of the Association. 

The Supreme Court granted an 
application for an increase in dues 
from $15.00 to $20.00. 

A current project of the Oklahoma 
Bar Foundation is to provide a new 
home for the Association. By order 
of the Supreme Court $40,000 of the 
Association’s funds have been ear- 
marked for the project and there is 
pending in the Court a petition that 
the funds be paid over to the Founda- 
tion. However, by far the greater per- 
centage of the cost of the building and 
its furnishings is to be raised by con- 
tributions from others. 


F. Brewster 
Wickersham 


The 63d Annual Meeting of the 
Pennsylvania Bar Association, held 
January 20-23 at Philadelphia, was 
notable for the adoption of several far- 
reaching changes in the Association’s 
administrative structure, chief among 
them the elimination of the seventy- 
seven-member Executive Committee in 
favor of a sixteen-member Board of 
Governors. 

F. Brewster Wickersham, of Harris- 
burg. who was installed as President at 
the final session, succeeding J. Villard 
Frampton, of Oil City, is enthusiastic 
over the prospect of working with the 
compact new administrative body and 
predicts that it will lead to operation 


of the Pennsylvania Bar Association in 
a far more efficient and businesslike 
manner than was possible heretofore. 

The sixteen members of the new 
Board of Governors are Mr. Wicker- 
sham, as President; Mr. Frampton, as 
Past President; Russell J. O’Malley, of 
Scranton, the newly elected Vice Presi- 
dent; A. Carson Simpson, of Philadel- 
phia, re-elected Secretary; Stanley H. 
Siegel, Lewistown, new Chairman of 
the Junior Bar Conference; and_ the 
following eleven Regional Directors: 
First Zone, Francis Hopkinson, of 
Philadelphia; Second, George Kerestes, 
of Carbon; Third, C. Vincent Henry, 
Jr., of Lebanon; Fourth, J. Neafie 
Mitchell, of Lycoming; Fifth, T. Linus 
Hoban, of Lackawanna; Sixth, S. Knox 
Hunter, of Allegheny; Seventh, George 
J. Barco, of Crawford; Eighth, Tillman 
K. Saylor, Jr., of Cambria: Ninth, 
A. Sidney Johnson, Jr., of Delaware: 
Tenth, George P. Kiester, of Butler: 
and Eleventh, Edward T. Kelley, of 
Clearfield. 

The majority of the Regional Direc- 
tors were elected at zone caucuses held 
during the Annual Meeting; the others. 
at zone meetings held prior to the 
Annual Meeting. They will serve until 
next fall, when, under another by-laws 
change, their successors will be elected 
by the zone membership at large. by 
means of ballots to be mailed to all 
members from Headquarters. 

At that time the five even-numbered 
zones will elect Directors to serve for 
one year and the six odd-numbered 
zones will elect Directors to serve for 
two years. Thereafter all elections will 
be for two years, with the even-num- 
bered zones electing in even-numbered 
years and the odd-numbered zones in 
odd-numbered years. Each county bar 
president will be permitted one nomi- 
nation for Regional Director. Addi- 
tional nominations will be permitted 
by petition of twenty-five zone mem- 
bers. Persons elected to the Board will 
not be permitted to serve more than 
two consecutive two-year terms. 

Two other administrative changes 
were approved by the Assembly: 

One modified existing rules govern- 
ing delegates and their voting rights 
by reducing the number of delegates 
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per county association from two to one. 
Assembly action may be vetoed by a 
majority vote of delegates providing 
there are at least thirty votes for the 
veto. Such a veto may be overridden 
by a three-fourths vote of the Assem- 
bly. 

Another waived first year dues for 
young lawyers newly admitted to the 
Bar and eliminated the requirement for 
Admission Committee approval of ap- 
plications. 

The changes had been recommended 
by a Special Committee on Reorganiza- 
tion, headed by J. Wesley McWilliams, 
of Philadelphia. 

In addition to President Wickersham, 
Vice President O’Malley and Secretary 
Simpson, other officers elected at the 
Annual Meeting were Frederick H. 
Bolton, of Harrisburg, re-elected Assist- 
ant Secretary; and Mrs. Barbara Lutz, 
re-elected Executive Secretary. 

Governor Robert B. Meyner, of New 
Jersey, and Chief Judge John Biggs, 
Jr., of the Court of Appeals for the 
Third Circuit, spoke at a joint lunch- 
eon sponsored by the Federal Law 
Committee and the Junior Bar Confer- 
ence. 

The speaker at the Annual Dinner 
was Pearl S. Buck, who gave an inter- 
esting review of the world situation as 
it relates to the conflict between democ- 
racy and Communism. 


_— - 

On May 17, the Virginia State Bar 
will sponsor a Ceremony at James- 
town commemorating the Advent of 
the Common Law in the New World in 
the Year 1607. 


This is based on the provisions of 
the Charter of the Virginia Company 
of London, granted in 1606, which 
guaranteed to residents of the Colony 
about to be established in Virginia all 
the privileges and immunities of those 


residing in England. 

Co-Chairmen of the committee in 
charge of the event are: Lewis F. 
Powell, Jr., and Walter W. Regirer. 
of Richmond. Ross L. Malone. Presi- 
dent of the American Bar Association, 
is scheduled to be one of the principal 
speakers on the program. 
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Activities of Sections 
and Committees 








SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 


The officers, members of the Council 
and committee chairmen of the Section 
of Insurance, Negligence and Compen- 
sation Law are giving their attention 
to forthcoming meetings of the Section. 

The first such meeting will be the 
Midyear Meeting at the Edgewater 
Beach Hotel in Chicago on February 21. 

The Section will next participate in 
the Pittsburgh Regional Meeting to be 
held March 11 to March 13 at the 
Penn-Sheraton Hotel. There will be a 
Section Breakfast Meeting on March 
13. The Life Insurance Committee, of 
which Donald Q. Taylor, Greensboro, 
North Carolina, is Chairman, will pre- 
sent a program on taxation aspects of 
life insurance; this is to be followed 
by a program of the Trial Tactics 
Committee, of which Charles E. 
Pledger, Jr., of Washington, D. C., is 
Chairman. The Junior Bar Conference 
is co-operating with the Section on the 
presentation of this program. 

The spring meeting of the Section 
Council will be held at the Plaza Hotel 
in New York City, New York, on May 
9, when final arrangements will be 
made for the Section’s 1959 Annual 
Meeting at Miami Beach. James A. 
Dixon, of Miami, has been named by 
Section Chairman Stanley C. Morris 
as Chairman of the 1959 Annual Com- 
mittee on Arrangements. 

A particularly significant item on 
the midyear agenda will be a report, 
including recommendations, of the 
Committee on Committees of which 
Wayne E. Stichter, of Toledo, is Chair- 
man. This Committee has made a de- 
tailed study of the purposes, activities 
and opportunities of the Section’s thir- 
teen general committees and four ad- 
ministrative committees. The Commit- 
tee’s assignment is working toward the 
goal of making the Section even more 


attractive and constructive to members 
and potential members of the Associ- 
ation. 

Other matters which will be dis- 
cussed include possibilities for liaison 
and co-operation with other Sections 
and with Special and Standing Com- 
mittees of the Association in matters 
of mutual interest, recommendations 
respecting publications of papers and 
addresses by Section members, pend- 
ing annotations of automobile, casualty 
and workmen’s compensation standard 
form policies, discussion of the Sec- 
tion’s Proceedings for 1958 and 1959 
and publication of the Section’s Index 
of Proceedings. 


SECTION OF 
REAL PROPERTY, PROBATE 
AND TRUST LAW 


The fascinating subject of the Rule 
Against Perpetuities and future inter- 
ests in general will come in for some 
deserved current attention at the Re- 
gional Meeting to be held in Pitts- 
burgh. The Section of Real Property, 
Probate and Trust Law is presenting 
its program on March 12, featur- 
ing Professor Philip Meachem of the 
University of Pennsylvania Law School, 
Professor Olin Browder of the Univer- 
sity of Michigan Law School, and 
Daniel M. Schuyler, of Chicago. 
Charles A. Woods, Jr., of Pittsburgh, 
who is Chairman of the Section’s Com- 
mittee on the Improvement of Probate 
Procedure, has arranged a program 
designed to bring to the attention of 
all lawyers the pitfalls awaiting the 
unwary, as well as the most wary, 
draftsmen of wills and trusts. No 
longer are future interests relegated to 
law school mental gymnastics; the 
existence of high taxes is increasing 
their use as a defensive weapon—and 
in the hands of some practitioners, the 
weapon misfires, with sad results to 
the reputation of the draftsman. Pro- 


fessor Meachem will speak on drafting 
problems in connection with the Rule 
Against Perpetuities ; Professor Browder 
will emphasize problems arising from 
drafting gifts to heirs, gifts over on 
death without issue, and problems of 
survivorship. Mr. Schuyler, who in 
addition to carrying on a busy practice 
in Chicago, teaches at Northwestern 
Law School, will deal particularly with 
the drafting and exercise of powers of 
appointment. 


The programs will be conducted in 
panel form, with questions from the 
floor as well as from the experts 
participating. 

The Section’s activities at the Annual 
Meeting in Miami Beach will be cen- 
tered at the Americana—the headquar- 
ter’s hotel—and a full program of 
workshop sessions have been arranged. 
The Section’s annual dinner will be at 


the Eden Roc Hotel. 


SECTION OF 

MINERAL AND 

NATURAL RESOURCES LAW 
Members of the Mineral and Natural 
Resources Law Section played an im- 
portant part in the Tenth Annual Insti- 
tute on the Law of Oil, Gas and Taxa- 
tion presented at the Southwestern 
Legal Center in Dallas, Texas, February 
11-13, 1959. The program was prepared 
and presented as a part of the functions 
of the Southwestern Legal Foundation 
in co-operation with the Southern Meth- 
odist University School of Law. The 
proceedings were opened by Robert G. 
Storey, President of the Southwestern 
Legal Foundation, and John E. Kilgore, 
Chairman of the Oil and Gas Division 
of the Southwestern Legal Foundation 
—both members of the Section. Other 
Section participants included: Gene M. 
Woodfin, Houston, Texas—‘Recent 
Developments in Federal Power Com- 
mission Control of Independent Pro- 
ducers”; Edwin M. Cage, Dallas, Texas 
—‘Production in Paying Quantities: 
Technical Problems Involved”; J. O. 
Terrell Couch, Houston, Texas—“Im- 
provements in Good Faith”; George W. 
Hazlett, Cleveland, Ohio—“Legal Prob- 
lems Involved by Temporary Cessation 
of Operations”; and Joseph P. Driscoll, 
Dallas, Texas—“Subchapter S—Flec- 
tion of Certain Small Business Cor- 
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Activities of Sections and Committees 


porations as to Taxable Status”. Mr. 
Hazlett is a member of the Council of 
the Section of Mineral and Natural 
Resources Law and Mr. Carpenter is 
the Chairman of the Publications Com- 
mittee. 

The Section held a meeting of 
officers, Council members and Com- 
mittee chairmen at the time of the 
Midyear Meeting in Chicago on Febru- 
ary 22. Chairman Robert E. Lee Hall 
appointed a new committee to plan for 
special social events at the Annual 
Meeting of the Association at Miami 
Beach in August. The plans are to 
schedule the special social events at 
the new Singapore Hotel where the 
business sessions of the Section will be 
held August 24-28. Section members 
are again advised to register early for 
the Annual Meeting and take immedi- 
ate steps to arrange for accommoda- 
tions at the Singapore Hotel so that 
the members can be located together 
in the same geographical area. The in- 
dications are that the Annual Meeting 
will be the best attended event in 
Association history and that the Sec- 
tion functions will merit your partici- 
pation and attendance. Details will be 
transmitted to Section members by 
Chairman Hall as the plans are de- 
veloped and completed. 


SECTION OF 
ADMINISTRATIVE LAW 


A full schedule of activities was 
carried out by the Administrative Law 
Section during the Midyear Meeting of 
the Association in Chicago. 

The final report of the Section’s 
Committee on Code of Agency-Tribunal 
Standards of Conduct was presented, 
embodying several revisions of the 
report considered by the Section in 
August. The full text of the Commit- 
tee’s final report will appear in the 
spring issue of the Administrative Law 
Bulletin. 

Resolutions presented by the Section 
for consideration by the House of 
Delegates dealt with correction of 
military records, mobilization, effec- 
tive date of registration statements in 
securities matters, and fees charged in 
immigration and nationality matters. 

The resolution on correction of mili- 
tary records supports the enactment 
of legislation similar to S. 2036, 85th 


Congress, First Session, a bill to pro- 
vide an administrative hearing to an 
applicant for correction of his military 
record and to provide judicial review. 
The Section’s proposed resolution 
differs from S. 2036 in several minor 
ways. 

The resolution on mobilization sup- 
ports immediate and current considera- 
tion in the Congress and the executive 
branch of the Federal Government of 
such administrative procedures and 
administrative safeguards regularly 
supported by the Association as may 
be best suited to mobilization and other 
emergency legislation. 


The resolutions dealing with securi- 
ties matters were designed to oppose 
legislation which would grant the 
Securities and Exchange Commission 
substantially unrestricted authority to 
prohibit withdrawal of a registration 
statement filed under the Securities Act 
of 1933 and to prohibit withdrawal of 
applications for registration as a 
broker-dealer or investment adviser 
under the Securities Exchange Act of 
1934 and the Investment Advisers Act 
of 1940 after the Commission has in- 
stituted proceedings to deny such appli- 
cation. The resolutions favor making 
a provision with respect to a registra- 
tion statement or application for regis- 
tration which has not become effective, 
of unlimited right of withdrawal before 
the Commission has given notice that 
it has begun proceedings looking to- 
ward denial or suspension of effective- 
ness, and right of withdrawal after 
such notice unless the Commission, 
promptly after an application for with- 
drawal is filed, issues an order pro- 
hibiting withdrawal which contains or 
is accompanied by findings in support 
of a determination that withdrawal 
would be contrary to the public interest 
or the protection of investors. These 
resolutions also opposed bills intro- 
duced in the 85th Congress and any 
successors thereto which would amend 
Section 8B of the Securities Act of 
1933 to grant the SEC authority to 
postpone the effective date of registra- 
tion statements without prior notice or 
hearing. 


Two resolutions dealt with immigra- 
tion and nationality matters. The reso- 
lution bearing on the statute of limita- 
tions regarding deportation and revo- 
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cation of naturalization favors amend- 
ment of the immigration and nation- 
ality laws to provide for a ten-year 
statute of limitations within which 
proceedings for deportation and re- 
vocation of naturalization must be 
instituted. 


With respect to fees charged by the 
Immigration and Naturalization Serv- 
ice the Section’s resolution proposed 
that no fees should be charged in con- 
nection with the filing of motions or 
applications for discretionary relief 
and that the only fees which should be 
exacted in exclusion and deportation 
cases are those currently required to 
take an appeal to the Board of Im.- 
migration Appeals. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


The Section of Corporation, Bank- 
ing and Business Law has inaugurated 
a new service to its membership. It 
has published and distributed to its 
members a Section directory which 
lists all of the members geographically 
with their addresses. The booklet con- 
tains also the lists of Section commit- 
tees, council members and officers. It 
is anticipated that the new directory 
will be published annually and that it 
will materially assist the work of the 
Section. The Section has enjoyed steady 
growth in recent years. Its member- 
ship now is in excess of 9,600. 


Under consideration is the formation 
of a Section committee on savings 
bank law. The Section now has com- 
mittees whose activities relate to asso- 
ciated fields such as banking generally 
and savings and loan associations. 
However, there is no committee which 
concentrates solely on the problems of 
savings banks. Comments will be wel- 
comed. 


A limited number of copies of the 
final report of the Committee on Fed- 
eral Liens have been made available by 
Chairman George Seward for distribu- 
tion to members of the Section. Re- 
quests for copies at $1.00 each, payable 
to the American Bar Association, should 
be addressed to Executive Secretary, 
Section of Corporation, Banking and 
Business Law, 1155 East 60th Street, 
Chicago. 
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Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Boarps OF CONTRACT AP. 
PEALS: The Cornell Law School is 
housed in Myron Taylor Hall at Ithaca, 
New York. As you enter its beautiful 
Moot Court you see Roscoe Pound’s 
immortal words: “Law must be stable 
—And yet it cannot stand still.” When 
your guide (usually a faculty member) 
tells you it is from Pound’s Spirit of 


| the Common Law or later, Bartlett’s 


Quotations informs you it is from 
Pound’s Introduction to the Philosophy 
of the Common Law, don’t believe 
either. A Harvard man, William Cone, 
will tell you as he told me after hours 
of paging the above two tomes that it 
is the first sentence on the first page 
of Pound’s Interpretations of Legal 
History published in 1923 by the Mac- 
millan Company and reprinted in 1946 
by the Harvard Press. 

You wonder what all this has to do 
with Boards of Appeals. Just this: 
Never was the truth of Pound’s remark 
and the dynamic character of the law 
better illustrated than by the develop- 
ment within our generation of some 
twelve Boards of Contract Appeals. 

As F. Trowbridge vom Baur, Gen- 
eral Counsel of the Navy and author 
of Federal Administrative Law (Cal- 
laghan Company, Chicago, Illinois) 
points out in “Claims Under a Govern- 
ment Contract and Those for a Breach 
of It” (Vol. II, Nos. 5-6, pages 5-12, 
May-June, 1958, published by the 
Lupton Company, P. O. Box 4862, 
Washington, D. C., or P. O. Box 25822, 
Los Angeles 25, California; no price 
stated) these Boards owe their origin 
to the “Disputes Clause” in govern- 
ment contracts. Mr. vom Baur tells us 
that as long ago as 1863 there was such 


a clause in the contract for the con- 
struction of the Etlah, the “iron-clad 
steam battery” that was built as a 
sister ship to the Monitor. In case 
you forget, “Etlah” is Indian for 
“White Lily”. 

When the Supreme Court upheld 
that contract clause (McCord v. United 
States, 9 Ct. Cl. 155, afhrmed sub 
nomine Chouteau v. United States, 95 
U. S. 61) boards of contract appeals 
were inevitable. Heads of government 
agencies informal, 
boards of this sort to resolve con- 
flicts between contracting officers and 
agency contractors. Good relations 
with contractors are essential. Today 
these Boards decide questions of both 
law and fact and contractors, under 
the doctrine of exhaustion of adminis- 
trative remedy, are obliged to appeal 
to them before going to the Court of 
Claims. Not only that but under most 
“Disputes Clauses”, when the contract- 
ing officer denies a contractor’s claim, 
the appeal must be filed within thirty 
days. It’s worse than falling on a city 
sidewalk. Most cities give you sixty 
days. It’s more like the airplane ticket 
that makes you claim before the plane 


need impartial 


goes down. 


In this connection, the profession is 
indebted to the Public Contracts Com- 
mittee of our Association’s Administra- 
tive Law Section. Under the Chairman- 
ship of Bernard J. Gallagher, of the 
Washington, D. C., Bar, there was an 
excellent discussion of these boards at 
the Los Angeles meeting. It was as 
gala an occasion as when Mr. Sam 
Rayburn, himself, takes the floor in 
the House. 


To get there Gallagher had to be 
introduced by Donald C: Beelar, of 


Washington, D.C., Chairman of the 
Section. Then Gallagher, as Chair- 
man of the Committee, introduced 
Robert Watts, of the San Diego Bar, 
who presided, while Gallagher descend- 
ed to the floor to debate. In fine fettle, 
Chairman Gallagher conservatively 
demanded that the Boards be only 
abolished. Louis Spector, a member 
of the Board of Appeals of the Corps 
of Engineers, to which (much to 
Gallagher’s disgust) certain contractors 
must appeal before they can go to the 
Armed Services Board of Contract 
Appeals, defended their procedures. 
Frederick Sass, Jr., Chief Counsel to 
the Bureau of Aeronautics of the Navy, 
took a middle position. 


Contending that it was too late for 
“herpocide”, to embrace Gallagher’s 
suggestion of annihilation, Sass pointed 
out that under the leadership of vom 
Baur, the Armed Services Board of 
Contract Appeals had streamlined its 
procedures by adopting new rules per- 
mitting examinations before trial and 
requiring pretrial conferences. By 
compelling the member that tries the 
case to decide it at trial’s end without 
going into a huddle with brother mem- 
bers, and by appointing an Adminis- 
trator to keep books on the Board the 
way the Administrative Office of the 
Courts does but unlike it, with power 
to make needed changes, the Armed 
Services Board of Contract Appeals can 
be made even more efficient. It then 
can be used as a model around which 
to construct uniform procedures for all 


Boards. 


The suggestion to compel decision 
a trial’s end, Sass borrowed from the 
1954 “Billy” White Lecture of the late 
Chief Justice Arthur T. Vanderbilt at 
“The” law school of “The” university 
that “Mr.” Jefferson built in Charlottes- 
ville below Monticello. (“The Challenge 
of Law Reform”, Princeton Press, 
1955.) The suggestion for an adminis- 
trator with power came to Sass from 
the fine speech at Dallas, ‘Texas, to 
our Section of Judicial Administration 
by Judge Harold Medina in 1951 (11 
F.R.D. 353). 

By popular demand, Gallagher and 
Sass debated a second time before the 
Federal Bar Association on September 
26, 1958, in Washington, D. C., in a 
symposium over which Paul H. Gantt 
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of the Interior Department, presided. 
The two bid fair to rival Lincoln and 
Douglas. Lawyers who go before any 
Board of Contract Appeals will want 
to read these speeches. In his second, 
Sass has a good joke, too. Write him 
at the Bureau of Aeronautics of the 
Navy, Washington 25, D. C., and he'll 
send them to you for free. 


Cerriorart: Ever since Arthur 
Meisner wrote The Far Side of Para- 
dise, people refer to the days of my 
youth as the “Roaring Twenties”. One 
aspect they neglect. In New York at 
that time was one of America’s greatest 
lawyers who inspired more able young- 
sters than nine out of ten law teachers 
—Emory R. Buckner. When no other 
downtown law firm would hire him, 
Buckner John . Marshall 
Harlan even though his only legal edu- 
cation was at Oxford as a Kentucky 
Rhodes Scholar. When Buckner became 
United States Attorney, he made John 
M. Harlan his Chief Assistant. Second 
Circuit Judge J. Edward Lumbard, 
then a tenderfoot in the troop known 
far and wide as “Buckner’s Boy Scouts” 
writes affectionately of Harlan’s days 
as a D.A. in the Bar Bulletin of the 
New York County Lawyers’ Association 
for November-December, 1958 ( Vol. 16, 
No. 3; address: 14 Vesey St., Facing 
St. Paul’s Church; no price stated). 
Judge Lumbard’s piece was prompted 
by Mr. Justice Harlan’s becoming the 
speaker at the 50th Anniversary Dinner 
of that bar association on November 
25, 1958. 

Prior to that date, Mr. Justice Harlan 
gave the annual Cardozo lecture of The 
Association of the Bar of the City of 
New York which no doubt will be pub- 
lished in the Record, the monthly 
publication of that bar association 
(address: 42 West 44th St., New York 
36, New York). The title was “Man- 
ning the Dikes”. It tackles the certi- 
orari procedures of the Court and is 
required reading for those of us inter- 
ested in the Supreme Court. 


employed 


The Justice divides his discussion 
into five parts. First, by reference to 
the history and statistics, he tells “Why 
Certiorari Jurisdiction Is Indispensable 
to the Proper Functioning of the 
Court”. 
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Second, the Justice considers the 
vital role that the “Jurisdictional State- 
ment” plays in calendar control. Dur- 
ing the last three terms there have only 
been 386 appeals but “Nevertheless, 
despite its more limited significance, 
the jurisdictional statement practice 
plays a highly useful role in conserving 
the energies of the Court”. 

Third, Mr. Justice Harlan pleads 
with the Bar not to file petitions for 
certiorari or appeals when clearly 
there is no jurisdiction. This part of 
his address is entitled: “There Is 
Evidently Widespread Misunderstand- 
ing at the Bar as to the Factors Govern- 
ing Certiorari Jurisdiction, and, to 
Some Extent, as to the Jurisdictional 
Statement Practice”. The statistics sup- 
port him. At the October, 1957, Term 
only 110 of 780 petitions or 14.1 per 
cent were granted, and at the same 
term out of 682 petitions in forma 
pauperis only 34 or 5 per cent were 
granted. However, in sharp contrast, 
64.5 per cent of the applications of the 
Solicitor General were granted. 


Fourth, Justice Harlan tells “How 
Petitions for Certiorari Are Handled 
by the Court” and fifth and last he 
gives “Some Over-all Observations and 
Caveats for the Future”. A valuable 
speech by a Justice, who like his grand- 
father. grows greater every year he sits 
on the woolsack (or, should I say, on 
a chair of his own selection under the 
chair tradition of the Court that so 
offended its interior decorator). 


Coounrerctams: Long ago in 
the roaring twenties, H. L. Mencken 
wrote a piece in the American Mercury 
that still haunts me. It was to the effect 
that lawyers in their briefs and plead- 
ings write exceedingly well but their 
beautiful writing. no matter how good, 
is doomed to lie in some courthouse 
file to gather dust and never be read 
except by a tired judge or his law 
clerk. How true this is was forcibly 
brought home to me many a time when 
reading briefs in records on appeal 
written by such giants of the past as 
the late Charles Boston, Martin Little- 
ton, and Charles Evans Hughes, Sr. 
and Jr. As a youngster I felt the same 
way when Harry Tweed filed his lucid 
brief in the case of Salimoff against 


Socony-Vacuum. 

All this is to excuse my preserving 
for posterity the most cleverly written 
counterclaim I have ever read. Here 
it 1s: 


IN THE SMALL CLAIMS COURT, SAN DIEGO 
JUDICIAL DISTRICT 
COUNTY OF SAN DIEGO 
STATE OF CALIFORNIA 
Earl Dryden. Plaintiff CoUNTERCLAIM 
versus of Defendant 
Robert Eckhart and = Convair Division 
Convair Division of of General 
General Dynamics Dynamics 
Corporation. Corporation 
Defendant No. 25712 
Comes now the defendant Convair 
Division of General Dynamics Cor- 
poration, and severing itself from the 
defendant Robert Eckhart, sets forth 
as its COUNTERCLAIM against plaintiff 
and alleges as follows: 


E. 

That at all times referred to in the 
Claim and Complaint herein, defend- 
ant was and is a corporation, duly 
organized under the laws of the State 
of Delaware and duly qualified to do 
business within the State of Califor- 
nia; engaged among other things in 
the design, manufacture and sale of 
commercial airliners known as_ the 
Metropolitan 440. which said Metro- 
politan 440 Airliners are in use 
throughout the world and noted for 
the quietness of their operation. 


II. 

That to symbolize this outstanding 
feature of quietness in its said air- 
liners, in a presentation to be made 
on the occasion of the delivery of the 
first of such airliners to Braniff Air- 
lines, this defendant engaged the plain- 
tiff as an artist and expert in the 
preparation of graphic displays to 
produce a paper mache mouse. Said 
mouse was to be 18 inches high, and 
to be a gentlemanly and patrician 
white mouse, well-proportioned and 
well-groomed, adorned with stylish 
waistcoat and pink tie, and of such 
happy and appealing mien as to induce 
the affectionate regard of all viewers. 
including maiden mice. Said mouse was 
further to be represented as tiptoeing 
quietly and holding one paw delicately 
over its mouth to illustrate the quiet- 
ness of the Metropolitan 440 Airliner. 


III. 

That plaintiff warranted that his 
workmanship would be of high quality 
and that the mouse to be furnished 
would be fit for the purpose intended. 


IV. 

In violation of these undertakings 
and warranties, plaintiff delivered to 
defendant a monstrous rodent, wholly 
lacking in patrician qualities, of stupid 
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and moronic mien, possessed of knob- 
by limbs, ill-defined paws and gro- 
tesquely lumbering in lieu of delicately 
tiptoeing. Said mouse as delivered was 
wholly unsuited for the purpose in- 
tended and of inferior workmanship, 
making its intended use by defendant 
unthinkable and impossible. 


V. 

That by reason of the aforesaid re- 
citals and facts, defendant was forced 
to acquire a substitute white mouse 
to be presented by Miss San Diego to 
Braniff Airlines representatives. 


VI. 

That through a fine spirit of civic 
cooperation, the world-famous San 
Diego Zoo supplied this defendant with 
a substitute live white mouse for use 
in said presentation ceremonies; and 
that while a friendly and cooperative 
mouse, and as quiet as a Metropolitan 
440 Airliner, said substitute was un- 
able either to tiptoe or to hold its paw 
against its lips as desired. 

VII. 

That furthermore, it became neces- 
sary for defendant to protect Miss San 
Diego from said live Zoo mouse by 
purchasing a cage to hold said mouse, 
the cost of said cage being $10. 

VII. 

In addition thereto, the provision of 
food, drink and lodging for said Zoo 
mouse required this defendant to ex- 
pend three cents. 

WHEREFORE, as and for its counter- 
claim herein, this defendant demands 
judgment against plaintiff in the sum 
of $10.03, together with such other 
and further relief as may be appropri- 
ate in the premises. 

Edmund Burke, 
Assistant Secretary, 
General Dynamics Corporation 


Observe, the pleading is signed by 
Edmund Burke. But remember the 
Bible: “The voice is Jacob’s voice, but 
the hands are the hands of Esau.” 

My scouts report that the draftsman 
was none other than Robert Watts, of 
the New York and California Bars. A 
Maine-man born, graduate of Bates 
and Yale Law School, formerly an 
Assistant United States Attorney in the 
Southern District of New York and 
General Council of N.L.R.B., now Gen- 
eral Counsel and Vice President of the 
Convair Division of General Dynamics, 
and, as those who attended our Associ- 
ation’s Los Angeles Meeting know, a 
recently ordained Anglican priest. If 
nis sermons are as beautifully written 








as this counterclaim, Dr. Norman 
Vincent Peale and Bishop Fulton J. 
Sheen better look to their laurels. 


Feperat PRACTICE: In case you 
do not know what the Administrative 
Office of the United States Courts 
does, you will be very impressed, as I 
was, by the article of Warren Olney III, 
the new Director, in the Journal of the 
American Judicature Society (Vol. 42, 
No. 3, October, 1958, pages 78-85, 
published bimonthly, February, April, 
June, August, October and December 
at a subscription price of two dollars, 
ten cents for a single issue, 1155 East 
60th Street, Chicago 37, Illinois). It 
even runs a school, the Federal Proba- 
tion Training Center at Chicago. 


Mr. Olney has made some important 
changes. The invaluable Will Shafroth 
continues as Chief of the Division of 
Procedural Studies and Statistics. The 
Chief of the Division of Business Ad- 
ministration has been given an ex- 
pert on space drafted from the General 
Services Administration, and C. Aubrey 
Gasque, well-known counsel to the Sen- 
ate Judiciary Committee, has been 
placed in charge of all legislative 
proposals. 


The 85th Congress at its second 
session passed four bills drafted by the 
office and approved by the Judicial 
Conference, namely: The Rules Bill 
(Public Law 85-513) under which, 
henceforth, the Judicial Conference 
will continuously study the Federal 
Rules of Civil and Criminal Procedure; 
The Diversity Bill (Public Law 85-554) 
under which (a) the jurisdictional 
amount increases from $3,000 to $10,000 
and (b) for the purposes of diversity, 
a corporation becomes a citizen of both 
its state of incorporation and the state 
in which it has its principal place of 
business, and (c) workmen’s com- 
pensation cases can no longer be re- 
moved from state to federal courts. 
The 70-Year-Bill (Public Law 85-593) 
under which both Circuit and District 
Judges who reach 70 must give up the 
administrative job of being Chief 
Judge; and finally, the Criminal Bill 
(H.J. Res. 424) under which the Ad- 
ministrative Office can call conferences 
to study sentencing procedures “to pre- 
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vent the gross inequities that are all 
to frequently caused by wide disparity 
in criminal sentences”. Mr. Olney con- 
cludes by commenting that the Omni- 
bus Judgeship Bill has a much better 
chance of passage when there is “more 
efficient use of existing judgepower and 
better administration”. A fine paper. 


Along with Mr. Olney’s article you 
can read the piece by Herbert U. 
Feibelman, of the Miami Bar, entitled 
“Why Did Congress Change Jurisdic- 
tional Requirements in Diversity of 
Citizenship and Federal Question 
Cases?” in the November, 1958, Com- 
mercial Law Journal (Vol. 63, No. 11, 
page 324; price: fifty cents per copy; 
address: 222 West Adams St., Chicago 
6, Illinois). 

Or, if you have a case that presents 
difficult points of construction under 
the diversity sections, you will want by 
all means to read the study Professor 
Lindsey Cowen of Virginia Law School 
publishes in his school’s October, 1958, 
issue (Vol. 44, No. 6, pages 971-978). 
It is the best thing I have seen in that 
it closely analyzes Sections 1331 and 
1332 of Title 28 as amended by the 
new law and relates the amendments 
not only to removal under Section 1441 
of Title 28, U. S. Code, but also to the 
confusing cases with respect to “mul- 
tiple-incorporation” (Jacobson v. New 
York, New Haven R.R., 347 U.S. 909). 
Professor Cowen predicts that the in- 
crease to $10,000 will not have a great 
effect but that the changes with respect 
to corporate citizenship will be most 
beneficial even though they will pose 
tough questions as to a corporation’s 
principal place of business. There are 
new cost provisions that penalize you, 
if you do not recover $10,000. After 
analyzing these carefully Professor 
Cowen makes bold to say that while 
the courts may find a way to utilize it 
to stamp out recognized abuses, “at 
this juncture, it seems likely to create 
more problems than it solves, and after 
a trial period, it may well be repealed 
as unworkable” (page 978). A valuable 
contribution by a very able Professor 
of Federal Procedure who teaches at 
Mr. Jefferson’s University in the spot 
where the great Judge Dobie once did 

(two dollars per number, Charlottes- 
ville, Virginia). 
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OUR YOUNGER LAWYERS 


Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








J.B.C. Offers 
Medico-Legal Programs 

Since the younger lawyers have 
demonstrated a strong and continuing 
interest in the medico-legal aspects of 
trial technique, the Medico-Legal Com- 
mittee of the Junior Bar Conference 
has planned a program to encourage 
the participation of younger lawyers in 
the annual meetings of state and local 
bar associations through the medium 
of medico-legal workshops at these 
meetings. 

John C. Shepherd, of St. Louis, 
Missouri, Chairman of the Conference’s 
Committee, advises that his group will 
offer to each such bar group a medico- 
legal workshop, all planned and pack- 
aged for local consumption and co- 
sponsored by the Junior Bar Confer- 
ence and the junior bar of the particu- 
lar association involved. The actual 
planning of these interesting and prac- 
tical workshops will be in the hands of 
seven committee vice chairmen, geo- 
graphically covering the country. They 
are Walter C. Beall, Cincinnati, Ohio; 
Raymond E. Callegary, Baltimore, 
Maryland; Richard C. Dibblee, Salt 
Lake City, Wtah; Leon H. Handley, 
Orlando, Florida; Edmund D. Me- 
Eachen, Omaha, Nebraska; Rush 
Moody, Houston, Texas; and Willis J. 


Richardson, Savannah, Georgia. 


Medico-Legal Courses 

The Medico-Legal Committee is also 
continuing its efforts in promoting the 
presentation of medico-legal courses in 
all law schools. Professor William J. 
Curran, of Boston, Massachusetts, is 
Vice Chairman for this project. In 
addition, the committee is participating 
with the American Bar Association- 
American Medical Association liaison 
group for the implementation of inter- 
professional codes. 


Doctors in the House 
In recent years, the American Medi- 
cal Association has sponsored a num- 


ber of regional medico-legal confer- 
ences in Chicago, Omaha and New 
York City in 1955 and in Atlanta, 
Denver and Philadelphia in 1957. The 
1959 meetings will be held in Wash- 
ington, D. C., March 20-22, in Cleve- 
land, April 3-4, and in Salt Lake City, 
April 17-18. 

The American Medical Associa- 
tion’s Law Department has planned 
programs of interest to attorneys, phy- 
sicians and students. Among the sub- 
jects for discussion are medico-legal 
problems of narcotic addiction, trau- 
matic neurosis, contingent fees from 
medical and legal points of view, res 
ipsa loquitur in professional liability 
cases, impartial medical testimony, and 
“the classic method of cross-examining 
an expert medical witness.” 

General expenses of the meetings are 
met by the American Medical Associ- 
ation with only a $5 registration 


(covering the Saturday lunch and pub. 
lication of proceedings) to be paid by 
the participants. For information write 
the American Medical Association, 535 
North Dearborn Street, Chicago, or 
the American Bar Association’s Wash- 
ington, D. C., office, 1025 Connecticut 
Avenue, N.W., Washington 6, D. C. 


Income Tax and Juries 

Should juries in personal injury 
cases be instructed that plaintiffs’ re. 
coveries are not considered as income 
for federal tax purposes? 

This controversial topic is the sub- 
ject of the trial tactics session to be 
held on the morning of March 12 at the 
Pittsburgh Regional Meeting. Advocat- 
ing the affirmative will be Charles M. 
Rush, of Chicago, Illinois, with James 
P. McArdle of Pittsburgh, Pennsyl- 
vania, for the negative and Judge 
Harry M. Montgomery (Court of 
Common Pleas, Allegheny County, 
Pennsylvania) as moderator. 

The program is co-sponsored by the 
Junior Bar Conference and the Section 
of Insurance, Negligence and Com- 
pensation Law. It should prove to be 
of genuine interest to young lawyers. 


Pittsburgh Hospitality 
In conjunction with the Upper Ohio 


Valley Regional Meeting to be held in 





a) 


Newly elected officers of the 2,600-member Young Lawyers Section of 
the New York State Bar Association peruse the lists of men assigned to 
their five standing committees. They are Gerard Fernandez, Jr., Assistant 


Secretary, Charles J. Mullen, Jr., Vice Chairman, Judd D. Grey, Chairman, 


and Albert K. Hill, Secretary. 
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Pittsburgh, Pennsylvania, March 11- 
13, the J. B. C. will sponsor a dance 
on Wednesday evening, March 11, for 
all lawyers in attendance at the meet- 
ing from 10 to 1 at the Penn Sheraton, 
the headquarters hotel. The Pennsyl- 
yania Junior Bar Conference and the 
Junior Bar Section of the Allegheny 
County Bar Association will be hosts 
at a hospitality room for younger law- 
yers in Pittsburgh for this gathering. 
In addition, the local Junior Bar Sec- 
tion will co-sponsor with the Women’s 
Committee a tour of Pittsburgh for 
lawyers’ wives. 


Local arrangements are in the hands 
of David F. Tuthill and Walter J. 
Blenko, Jr., of Pittsburgh, a pair of 
pleasant and competent hosts. John R. 


Barsanti, Jr., of St. Louis, Missouri, 
and Kennedy Legler, Jr., of Dayton, 
Ohio, are Co-Chairmen of the J. B. C. 
Regional Meetings Committee. 


New York Junior Bar Meets 
The annual New York City meeting 
of the Young Lawyers Section of the 


Public Defenders in 

the Federal Courts 
(Continued from page 275) 
cordingly I hope that such a measure 
may commend itself to the Congress 
and in due course be enacted.15 

Cuier Jupce Parker: I regard this 

legislation as one of most important 
features of a program for improving 
the administration of justice that has 
been going on for the past 20 years 
or more... In our system of justice, 
which is the adversary system rather 
than the inquisitorial system, it is 


New York State Bar Association, Janu- 
ary 28-31, was the occasion of a 
discussion about “Practical Answers 
to Different Questions in Criminal 
Law” by a panel composed of Edward 
J. Dimock, United States District Judge, 
Sol Gelb, former Justice of the Court 
of General Sessions, Joseph P. 
Gigliardi, District Attorney of West- 
chester County, and moderator Jack B. 
Weinstein, Professor of Law at Colum- 
bia University. 

Outgoing Section Chairman W. 
Bernard Carlson, Jr., of New York 
City, presided at the meeting, and 
J. B. C. Chairman Kirk M. McAlpin, 
of Savannah, Georgia, addressed the 
luncheon group on the excellent work 
of the Section in the state-wide Adult 
Education Program, Supreme Court 


‘Mass Admission Ceremony, and the 


six regular meetings of the Section 
throughout the state during the year. 
Following the luncheon, the following 
officers were installed for 1959: Judd 
D. Grey, Corinth, Chairman; Charles 
J. Mullen, Jr., Cortland, Vice Chair- 
man; Albert K. Hill, Buffalo, Secre- 





important that the position of the de- 
fendant be adequately represented to 
the court... You can’t depend on the 
situation under which we are operating 
now. In the larger cities a group of 
young men is selected by the bar asso- 
ciation and a great burden of work is 
thrown on their shoulders) without their 
being compensated for it in any way 
at all. In rural districts lawyers are 
required to appear without compensa- 
tion. They do the best they can, but I 
don’t think that we can depend upon 
the job being adequately, done if it is 
not adequately compensated, !6 
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tary; Gerard Fernandez, Jr., New York 
City, Assistant Secretary. 

At its regional meetings during the 
past year, the Young Lawyers Section 
has presented to its members panel 
discussions on “Tax Pitfalls and Oppor- 
tunities in Estate Administration”, 
“Some Fundamentals of Workmen’s 
Compensation Practice Today” (which 
included a demonstration of a contro- 
verted compensation case), direct and 
cross-examination of a medical wit- 
ness, preparation and trial of con- 
demnation and appropriation cases 
(including examination and _cross- 
examination of the expert witness in 
such cases), “Supreme Court and 
Federal Practice” (held in Washington 
incident to the admission of 347 
members of the Section to the Bar of 
the Supreme Court of the United 
States), methods of enforcing judg- 
ments, counsel for indigent defend- 
ants, and “Trial Tactics from the 
Judge’s Point of View”. It is no won- 
der that during 1958 the membership 
of the Section increased 560 members 
to a total of 2,602 members. 


Emery A, Brownett (Executive 
Director, National Legal Aid Associ- 
ation): The passage of either H.R. 
398 which seems to me preferable be- 
cause it encourages a wider establish- 
ment of defender offices, or H.R. 2091 
will afford a desirable opportunity to 
demonstrate the public defender system 
on a limited but countrywide basis. The 
adoption of this proposal would do 





15. Ibid., page 9. This statement is found 
originally in a letter written by Chandler to 
Hon. Chauncey W. Reed, Chairman of the 
House Committee on the Judiciary in the 
Eighty-Third Congress. The letter was reprint- 
ed in the written record of the hearing. 

16. Ibid., pages 31, 38. 
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more than improve the administration 
of justice. It is a timely and necessary 
step if we are to preserve in this coun- 
try and as a hope for other countries, 
the cherished American principle that 
the State exists to serve the individual 
and that its laws should protect equal- 
ly the rights and opportunities of its 
citizen.17 
Some of the members of the sub- 
committee appeared somewhat less 
enthusiastic about the bills than the 
persons appearing before them had 
been. Among objections mentioned by 
members of the subcommittee were 
that criticism on the grounds of patron- 
age would follow the creation of the 
new posts, that the money provided 
would be insufficient to procure good 
lawyers to act as public defenders and 
assigned counsel, and that passage of 
the bills would create a situation in 
which the important and _ personal 
lawyer-client might be 
undermined or destroyed. 


relationship 


On June 21, the subcommittee or- 
dered H.R. 398 favorably reported to 
the full Committee on the Judiciary, 
with amendments. These amendments, 
which drastically changed the bill as 
originally drawn, provided simply that 
whenever a district court assigned a 
lawyer to represent an indigent person 
charged before it with a crime, it was 
authorized to allow to the lawyer so 
assigned a fee, payable upon the termi- 
nation of his services rendered. The 
maximum fee allowable was as follows: 
(1) where the defendant was charged 
with an offense punishable by death: 
$250, (2) where the defendant was 
charged with any other felony: $100, 
and (3) where the defendant was 
charged with a misdemeanor other 
than a petty offense: $50. No mention 
at all was made of public defenders. 


H.R. 398 in its final form, i.e., as 
amended by the subcommittee, was a 
far cry from the bill introduced under 
that number on January 3. It did, 
however, provide for compensation for 
lawyers assigned as counsel for crimi- 
nal indigent defendants. This in itself 
was at least a step in the direction of 
the recommendations made by the 
Judicial Conference and the other or- 
ganizations and individuals favoring 
H.R. 398 and H.R. 2091. and their 


predecessor bills. Passage of such 


legislation by the 83d Congress would 


Courts 
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not have slammed the door on any 
future attempts to push a more compre- 
hensive bill through to final enactment. 
In fact, it would have provided valu- 
able experience with a system of com- 
pensated counsel and thus helped to 
reveal whether or not the present 
system of uncompensated counsel is 
one which should be allowed to con- 
tinue. 

However, no final action on this bill 
was taken by Congress. The full Com- 
mittee on the Judiciary tabled both 
H.R. 398 and H.R. 2091 and on 
August 5 favorably reported instead a 
substitute measure, H.R. 10158, which 
had also been introduced by Repre- 
sentative Celler.!8 This “clean bill” 
was substantially the same as the sub- 
committee’s amended version of H.R. 
398. The only difference was that no 
provision was made for compensating 
counsel in cases of misdemeanors 
(category (3), supra). 

On August 10, 1954, the House of 
Representatives passed H.R. 10158. It 
was then referred to the Committee on 
the Judiciary of the Senate, where no 
further action on it was taken. On 
August 20, the 83d Congress adjourned 
sine die, and all bills designed to com- 
pensate counsel in federal criminal 
cases passed out of existence together 
with it. 

The 84th Congress (1955-1956) saw 
a great deal of activity in the form of 
legal aid bills introduced. However, it 
did not go so far as its immediate 
predecessor in terms of pushing these 
bills along toward final enactment. A 
total of nine legal aid bills were intro- 
duced in the 84th Congress. Of this 
number, seven were public defender 
bills and the other two provided simply 
for the compensation of assigned coun- 
sel in federal criminal cases. Six of 
the public defender bills (S. 630, H.R. 
637, H.R. 3142, H.R. 3229, H.R. 3881, 
and H.R. 4103) were exactly the same 
as H.R. 398, introduced in the 83d 
Congress, and the seventh (H.R. 6872) 
was the same as the earlier H.R. 2091. 
Mr. Celler introduced H.R. 3881 and 
Mr. Elliott introduced H.R. 6872. The 
two assigned counsel bills were H.R. 
4060 and H.R. 10924. 

On March 30, 1955, a hearing was 
held by Subcommittee No. 2 of the 


House Committee on the Judiciary on 





five of the bills enumerated above 
(H.R. 3142, H.R. 3229, H.R. 3881, 
H.R. 4060, and H.R. 4103) ; the other 
four bills (S. 630, H.R. 637, H.R. 6872. 
and H.R. 10924) were completely neg. 
lected by the Congress. 

Fewer persons testified at the March, 
1955, hearing than had testified at the 
1954 hearing; a number of those who 
did give testimony had also done so 
during the earlier hearing. Several new 
objections to the bills as drawn were 
made during the 1955 hearing. One 
was that the bills made no provision 
for the tenure of those persons desig- 
nated as public defenders. Another 
objection raised was to the fact that 
the bills made no provision for cases 
where an indigent defendant might for 
some reason not want the regular 
public defender to defend him. In 
general, however, all of the persons 
testifying at the 1955 hearing were in 
favor of the bills under scrutiny and 
were of the definite opinion that the 
present system of uncompensated as- 
signed counsel needs to be drastically 
changed.!” 

On June 28, 1955, the subcommittee 
ordered the four public defender bills 
before it adversely reported to the 
Committee on the Judiciary but on the 
following day it vacated that action. 
On March 21, 1956, these bills were 
again ordered adversely reported to 
the Committee on the Judiciary. At no 
time during the 84th Congress did the 
full Committee on the Judiciary take 
any action on these bills. 

The 85th Congress (1957-1958) 
was not a particularly active one from 
the viewpoint of legal aid legislation. 
Two bills were introduced during the 
first session in January, 1957: H.R. 
108, sponsored by the persistent Mr. 
Celler, and H.R. 3791, sponsored by 
Representative Stewart L. Udall (Dem., 
Ariz.). The two bills differ somewhat 
in form, but are identical in substance, 
and follow very closely the pattern of 
earlier public defender legislation in 
Congress. Both bills were referred to 
Subcommittee No. 5 of the House 





17. Ibid., page 100. ; 

18. Report No. 2636, House of Representatives, 
83d Congress, 2d Session. 

19. The proceedings at this hearing were 
never published. However, Emanuel Celler. 
Chairman of the House Committee on the Judi- 
ciary, kindly made available to the author a 
typed transcript of the proceedings. 
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Committee on the Judiciary. 

During the second session of the 
85th Congress, in February, 1958, 
Senator Javits (Rep., N. Y.) introduced 
for himself and Senator Kefauver 
(Dem., Tenn.) a new public defender 
bill, S. 3275. This bill substantially 
resembled most of the earlier public 
defender bills, but introduced two 
major departures. First, it provided 
that the Director of the Administrative 
Office of the United States Courts 
might, upon the recommendation of 
the Judicial Conference of the United 
States, make grants to legal aid soci- 
eties, bar associations, and other groups 
providing free legal services to in- 
digent defendants in criminal proceed- 
ings in United States district courts. 
Such grants were not to exceed $30,000 
per year in any judicial district. 
Second, the bill recognized the inflation- 
ary situation facing the country. Maxi- 
mum salaries of public defenders were 
fixed at $16,000 per annum (as com- 
pared with $10,000 per annum in the 
earlier bills), while the maximum per 
diem allowance for assigned counsel 
was set at $100 (as compared with $35 
per day in the earlier bills), though 
the maximum which may be spent in 
any federal judicial district for the 
compensation of assigned counsel re- 
mained $5,000 per year. 

Despite a recommendation by the 
Attorney General in February, 1957, 
that the two House bills be given 
favorable consideration, legal aid legis- 
lation in the 85th Congress proceeded 
no further than referral to committee. 

Although the inaction of Congress to 
date would not seem to justify a pre- 
diction that some form of legal aid 
legislation will soon be forthcoming, 
it seems likely that before too long the 
Congress will be persuaded to enact 
some legislation along the lines of the 


A “Lost” 
Supreme Court Decision 
(Continued from page 267) 


different question. Her Representa- 
tives were, no doubt, able to vindicate 
her course; but never, with his con- 
currence, should it be said that this 
Government refused to satisfy a judg- 
ment obtained against it in a court of 
competent jurisdiction. 
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bills mentioned and described earlier. 
This likelihood is suggested by the 
great support given to the legal aid 
bills before the 83d and 84th Con- 
gresses, as well as to some of the earlier 
bills of this nature. Some type of legal 
aid for indigent defendants in federal 
criminal cases has been urged repeat- 
edly by the American Bar Association, 
the Judicial Conference of the United 
States, legal aid societies, and many 
leading lawyers, judges, government 
officials, and private citizens. In addi- 
tion, the Department of Justice has 
actively supported legal aid legislation 
in the past and will presumably con- 
tinue to do so in the future. 

Moreover, the last two Congresses, 
though they took no final action on 
a legal aid bill, did go further in this 
area than did any of their predecessors; 
no earlier Congress had held any hear- 
ings on such a bill nor had seen filed 
committee reports on such legislation. 
It is quite possible that the little prog- 
ress made during the two most recent 
Congresses will bear more substantial 
fruit at a later date. 

Former Attorney General Brownell 
once stated that part of the progtam 
of the Eisenhower Administration is 
to strengthen and to improve the 
federal judicial system. Mr. Brownell 
viewed legal aid for criminally charged 
indigent persons as an important aspect 
of such a strengthening. The proposed 


Congressman Joseph Ripley Chand- 
ler, of Pennsylvania, for the purpose 
of enabling him to make some re- 
marks, moved to amend the amendment 
by adding ten dollars to the sum 
reported by the committee; that would 
assist in paying costs... 

...Mr. C. said he regretted to hear 
language used with reference to Phil- 
adelphia, which had fallen from honor- 
able gentlemen. That city never ap- 
peared here or elsewhere as a beggar. 
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improvement of the federal judiciary, 
according to the Attorney General, is 
part of a two-fold prograin to demon- 
strate the difference between the “fair- 
ness” of American courts and the 
“cruelties” of Soviet courts. The other 
part of the dual program is the con- 
tin :d enforcement, in vigorous and 
impartial fashion, of federal laws 
against subversion and crime.?° 

Congress has shown great alacrity in 
supporting and extending the latter 
part of the two-pronged program by 
enacting vigorous antisubversion legis- 
lation. However, it has refused to take 
any definite action in the direction of 
the former, more positive, prong of 
the program: providing adequate legal 
aid in those cases where it is needed. 
If the American system of justice is to 
continue to be known as a fair one, it 
behooves the policy-making branch of 
the government to make some provision 
for filling the gap in the present laws 
dealing with the administration of 
criminal justice in the federal courts, 
by making available adequate and 
effective legal aid. 





20. Tue New Yorx Times, October 21, 1953. 


She had no alms bag to be filled, and 
she would never seek, nor her Repre- 
sentative seek, eleemosynary grants 
from the National Government. The 
claim against the Government which 
the appropriation sought to pay, was a 
judgment obtained in the law courts of 
the United States, and sanctioned by 
the highest judicature in the nation. 
But Pennsylvania had washed her 
hands of any wish to impose taxes 
upon Government of that nature, 
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may be received by the hard-working 
population. 
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It has been said by some that New 
York is not a safe place for a Mint, 
because a tax will be laid on such an 





THIS BOOK WAS DESIGNED to help young 
lawyers quickly to orient themselves and grad- 
ually to attain their finest possible success. 



















306 American Bar Association Journal 

















ie ale: <ellinte ten tetaniene F ’ aginst om enormous rate. | 
of some experience quite a elieve there is a law now in existence 1e 
soo concrete suggestions DEWBERRY ENGRAVING CO. which exempts from taxation the prop- = 
ased on what this report- f = : 

} er has seen other leading erty of the United States lying in the ( 
lawyers perform. city of New York... all 
ceteaten. ae Congressman Chandler: Does the bu 

| the Great Lawyer Great? would receive it. His own sense of gentleman know that the city of Phila- an 
a agua aay Bo what was correct and proper, would delphia refused any funds which were for 
Strategy — Hints on Put- prompt him, as an individual, to take collected from the Mint, and that the est 
ting Your Words Together such course; and what was right and Legislature of Pennsylvania passed a do 
— Understanding Oneself . ee ee: . ‘ r 
and Others. Price: $7.50. commendable in an individual, was law exempting United States property Ye 

equally so, under similar circumstances, from taxation? er 
The W. H. Anderson Company for the Government. Congressman King: I have stated TI 
646 Main St., Cincinnati 1, Ohio what I believe to be the case; perhaps on ¢ 
The reference to Isaac Read, rather the effort made to remove the Mint and 
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have it known, that in the exercise o ; 
her State rights, she could tax prop- meds shown as the Treasurer of the Later in the same day the end of the forc 
erty not used for navy-yards, fortifica- United States Mint in Philadelphia in story of bad indexes and of our miss- cou: 
tions, etc. Pennsylvania, however, has the biennial United States Official ing “Philadelphia Mint Case” found som 
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appropriation bill, and the legal ground 
upon which I urged it was, that there 
being a judgment already obtained 
against the Mint, it was our duty to 
make an appropriation, and then it 
rested with the Legislature of the 

State of Pennsylvania whether they 

would receive this amount or not. They 

have refused to receive it, and thus 
the $10,000 will go back into the 
surplus fund. 

Congressman Thompson: This settles 
all this part of the case I presume, 
but I do not see how this item under 
any circumstances could add to the 
force of the argument in favor of 
establishing a Mint at New York. I 
do not suppose that our friends in New 
York will undertake to tax that prop- 
erty which they have no right to tax, 
The story and the debates continued 

on and on as to gold, mints, money, 
and power. They make one wonder 
much and inevitably compare the cele- 
brated tax reasoning of Chief Justice 
John Marshall with the expanding 
force of our westward and rough-hewn 
courses of empire and events, and with 
some of our more influential events, 
major and minor. The debates suggest 
support for some of Frederick Jackson 
Turner’s 1893 theories about the devel- 
opment of national powers, expressed 
in The Significance of the Frontier in 
American History. It seems to be a 
fair conclusion that among those mile- 
stones there should be included the for- 
gotten decisions by an equally divided 
United States Supreme Court and, per- 
haps, the congressional willingness to 
let a federal mint be taxed. Time has 
shown that power and change often 
silence reason and words. 

Marshall’s now tamed and relatively 
controlled thunderbolt in McCulloch v. 
Maryland, 4 Wheat. 316 (1819), was, 
of course, really a “seductive cliché” 
and a “rhetorical flourish” hurled 
against destructive and burdensome 
taxation by the states of “an instru- 
ment employed by the [federal] gov- 
ernment in the execution of its powers.” 
After pointing out that the power to 
tax might be used to destroy, Marshall 
warned of the dire results which would 
follow if the states taxed just one in- 
strument: “They may tax the mail; 
they may tax the mint; they may tax 
patent rights; they may tax the papers 
of the customhouse; they may tax 
judicial process; they may tax all the 
means employed by the government to 
an excess which would defeat all the 
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ends of government.” Well, the Phil- tergovernmental tax immunity case 
adelphia mint, whether as property, suggests two postscripts. 

instrument, or as to operations, cer- 
tainly got taxed. As Justice McLean 
saw it in his 1855 eye-opening sen- 


Even as a divided-court decision, it 
contrasts interestingly with the state- 
ment in City of Detroit v. Murray Corp., 
tence, the states taxed federal lands 355 U.S. 489, 498-499 (1958): “No 
see aa ” as aad ? ¢ 7 

im Inany instances . — decision has ever questioned that a tax 

From 1819 until 1886, when © 4a" cannot be laid upon ‘the Government, 
Brocklin for the first time made it 5, property or officers les that 
entirely clear that pr — ty belonging possessions, institutions, and activities 
to the United States odin taxable by of the Federal Government itself in the 
the states in which it is situated, it a heence of express congressional con- 
seems quite apparent that a lot of sent are not subject to any form of 


people, including legislators, must have state taxation.’ This at least has been a 
remembered and relied on some often bright straight line running undevi- 
forgotten words which Marshall wrote atingly through the decisions of this 
at the very end of his almost endless Court. .” 

opinion in McCulloch: . : 

This opinion does not deprive the Hopeful rine digslnns to muprovements 
States of any resources: which they and aids in indexes and legal research, 
originally possessed. It does not extend through various machines and automa- 
to a tax paid by the real property of tion, abound: Charles S. Rhyne, 12 
the bank, in common with the other Wyo. Law Journal at 89-90 (1958) 
real property within the State, nor to ’ a ‘ : 
a tax imposed on the interest which and 37 Neb. L. Rev. at 118 (1958) ; 50 
citizens of Maryland may hold in this Special Libraries at 35, January, 1959; 
institution in common with other 104 Cong. Rec. 8453, daily ed. May 26, 
property of the same description 1958; 104 Cong. Rec. A5207-5209, 
throughout the State. But this is a tax daily ed. June 9, 1958; Vincent P. 


I i f the bank, and is, ‘ : 
eeatontedtis2” seams tandbeanereage sora Biunno, 46 Law Library Journal 110 
consequently, a tax on the operation 


of an instrument employed by the (1953) ; Harold D. Lasswell, 8 Western 
government of the Union to carry its Political Quarterly 381, 398-399 
powers into execution. Such a tax must (1955); D. D. Andrews, 17 Fed. Bar 
be unconstitutional. [Italics added. ] Journal 451, 456 (1957) ; MacKinnon, 
Those are not the only frequently Leary and Levinson, in Information 
overlooked words of Marshall, nor the Systems in Documentation, F-lited by 
strangest. In one of the largely un- Shera, Kent and Perry, 1957, Inter- 
noticed—and unindexed—archives of .cience Publishers. Inc pages 294- 

. . ~¢ . ? > 
misty judicial history, we find that 305; and Margaret Egan, id., pages 
Marshall, after having served as Chief 136-138; and H. P. Luhn, on Indexing 
Justice for thirty years, wrote in 1832 Language, and Meaning, page 208, in 
to his associate, Joseph Story: Mortimer Taube and Harold Wooster’s 
I yield slowly and reluctantly to the Information Storage and Retrieval, 


conviction that our Constitution cannot , = s 
last. [See: The Department of State Columbia University Press, 1958. Es- 


Bulletin, Volume XIX, No. 482, Sep- pecially detailed, without mention of 
tember 26, 1948, page 400; John machines or automation, is Julius J. 
Marshall—Life, Character and Judicial Marke, 7 J. Legal Ed. 530 (1955). See 


Services compiled and edited by John also “Implications of Automation for 
F. Dillon; Callaghan & Company, 


Chicago, 1903; Volume I, page 202: Lawyers”, 40 Law Library Journal 
Life of John Marshall, by Albert J. 399-413 (1956). 

Belveridge, Houghton Mifflin Company, 
Boston and New York, 1919; Volume 
IV, page 559; Proceedings, Mass, Hist. 


The views expressed are entirely 
those of the writer and do not neces- 
Soc., 2d Series, XIV, 350.] sarily reflect the opinion of the De- 
Rediscovering this badly indexed in- partment of Justice. 


March, 1959 + Vol. 45 307 





Military Trials of Civilians 








me BEekman 3-3381 





THE BEST NEW YORK CITY HAS TO OFFER 


154 NASSAU STREET 
NEW YORK 38, N.Y. 











Military Trials of Civilians 


(Continued from page 252) 


ion states that this military commis- 
sion had concurrent jurisdiction with 
a court martial. Justice Black alone 
dissented, solely on the ground that 
Congress alone had authority to create 
such a tribunal. 

In factual context, as the dissent 
points out, the case was very similar 
to the present cases, the distinction 
being that there the court was estab- 
lished under the war power of the 
President, although hostilities had long 
since ceased. 

The dissenting opinions also claim 
that the Toth case, 350 U.S. 11, 100 
L. ed. 76, recognize the principle which 
should sustain the present proceedings. 
Toth was a former soldier who, after 
receiving an honorable discharge and 
returning to his home in the United 
States, was apprehended by the mili- 
tary authorities on a charge of murder 
committed when he was a soldier. By 
a divided court, it was held that the 
court martial of an ex-serviceman had 
no reasonable relation to the regulation 
of the land and naval forces to which 
he had belonged. The Court said the 


land and naval forces clause 


would seem to restrict court-martial 
jurisdictions to persons who are ac- 
tually members or part of the armed 
forces. [Italics supplied by the Court.] 


The dissent says unquestionably these 
wives were “a part of the armed 
forces”. 

Pointing out that both the military 
authorities and Congress have ap- 
proved this policy of putting civilian 
dependent wives under court-martial 
jurisdiction as being reasonably neces- 
sary for the regulation and control of 
the land and naval forces: “It is not 


for us to question this joint executive 
and legislative determination.” Again, 
in discussing the reasons for consider- 
ing these civilian wives as a part of 
the military forces and making them 
subject to court-martial jurisdiction, 
the opinion states: 


Every single one of our major military 
commanders over the world has filed a 
statement to this effect in this case. We 
should not substitute our views as to 
this necessity for the views of those 
charged with the responsibility of the 
protection of such far-flung outposts of 
the free world. 


Conclusion 

On the question of whether the land 
and naval forces clause, supplemented 
by the necessary and proper clause, 
can modify or affect the jury trial pro- 
vision (Art. III, Sec. 2), the Court as 
then constituted stood as follows: 

Chief Justice Warren, Justices Black, 
Douglas and Brennan said “No” (the 
“steadfast bulwark” theory). 

Justices Frankfurter and Harlan said 
“Yes, except in capital cases”. Justices 
Clark and Burton said “Yes, in all 
cases”. 

As previously noted, Justice Whit- 
taker did not participate. Justice 
Burton has since retired and been 
succeeded by Justice Stewart. so that 
on this question we now have the 
following situation: The above four 
say “No”; Justices Frankfurter and 
Harlan say “Yes”, except in capital 
cases”; Justice Clark says “Yes, in all 
cases”: Justices Whittaker and Stewart, 
uncommitted. 

The question is not to be answered 
by mere pronouncement regarding the 
“steadfast bulwark of the Bill of 
Rights”, which, as the concurring opin- 
ions observe, merely begs the whole 
question. 

Neither does the “tradition of keep- 
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ing the military subordinate to civil 
authority” furnish a clue to the right 
answer. As pointed out by the concur- 
ring opinions, what the people feared 
was military power in the hands of an 
unrestrained executive, saying: 


So far as I know, there is no evidence 
at all that the Founders intended to 
limit the power of the people, as em- 
bodied in the legislature. to make such 
laws in the regulation of the land and 
naval forces as are necessary to the 
proper functioning of those forces, 
[Italics supplied by Court. ] 


Furthermore, the Court itself has 
been uniformly liberal in respect to 
the war powers of Congress. In 
Ruppert v. Caffey, 251 U.S. 260, 64 
L. ed. 264, the Court sustained as a 
war measure an act passed by Con- 
gress on October 28, 1919, almost a 
full year after the Armistice had been 
signed, many months after the troops 
had been demobilized and the Presi- 
dent had publicly stated that the pur- 
of the war had been 


poses accom- 


plished. 

And from a very early day the Court 
has uniformly held that the war power 
included peacetime measures enacted 
for the purpose of restoring war 
damage. 

It would seem inconsistent to adopt 
a policy of strict construction regard- 
ing the powers of Congress in matters 
of defense. “To provide for the com- 
mon defense” is one of the stated pur- 
poses of the Constitution and it is 
listed in the very first group of the 
enumerated powers of Congress. 

Although we are not in a state of 
war, neither are we in a state of 
“peace” as that term was understood 
in pre-“cold war” days. 

The better reasoning seems to sup- 
port the view that the jury trial pro- 
vision should be interpreted in the 
light of the other two clauses of the 
Constitution. 

Writers on the Constitution remind 
us that it provides for two forms of 
government, one civil the other mili- 
tary. Although the courts have been 
inclined to be strict in deciding the 
extent of military government jurisdic- 
tion, the fact is not to be overlooked 
or minimized that whatever may be its 
extent military government is based 
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upon constitutional provisions just as 
securely as is civil government. 

The language of the necessary and 
proper clause is impressively sweeping 
and comprehensive. Congress has the 
power— 


To make all laws which shall be neces- 
sary and proper for carrying into Exe- 
cution the foregoing Powers, and all 
other Powers vested by this Constitu- 
tion in the Government of the United 
States, or in any Department or Officer 
thereof. 


The expression “all laws” admittedly 
includes laws providing for military 
procedures. 

The “powers” whose “execution” 
may be thereby accomplished are ob- 
viously both military and civil. Not 
one of the expressly enumerated powers 
is to be denied a full and equal par- 
ticipation in the use of this compre- 
hensive provision. Likewise, no por- 
tion of any particular power is excluded 


Russia’s Greatest Weakness 
(Continued from page 248) 


6. The reign of terror no longer 
exists openly, but tyranny through 
Communist-controlled bureaucracy and 
the new “parasite” laws seems inescap- 
able. Seven of the fifteen Soviet Re- 
publics now have such laws. Under 
these laws, the people who live within 
a certain area (usually a block) can 
meet and denounce one of their neigh- 
bors as a “parasite” because he is not 
working—or is living off unearned in- 
come—and banish him to some place 
like Siberia where he is put to work 
forcibly. So terror is still there but 
expressed in different form. It is, one 
feels, being planned and engineered— 
but not so openly as before. The com- 
plete Communist Party control is an 
unseen but realistic fact. An aura of 
mystery characterizes this inhuman 
mechanism and almost everything in 
Russia for that matter. Russian life is 
still a hard life. Fear obviously stalks 
everywhere and everyone. Institution- 
alized ruthlessness, false propaganda, 
thought control and denial of civil 
liberties are party policies which were 
made clear by our interviews and ob- 
servations. These “parasite” trials re- 


therefrom. 


It is pertinent therefore to inquire 
what is the extent of the particular 
power under the land and naval forces 
clause. It is not merely the power to 
govern such forces but rather it is 
to govern by military procedures. This 
is admittedly a part of the power itself. 


Consequently, since the power is to 
govern the Armed Forces by military 
procedure, then that identical power 
must be considered in full measure in 
applying the necessary and proper 
clause. If Congress may govern these 
forces by military procedures under 
the land and naval forces clause, it 
may also do so by the use of the neces- 
sary and proper clause. By either 
method, the “power” is the same. 

The constitutional question presented 
is important from both the legal and 
military standpoints. Only recently the 
press informs us that a civilian depend- 
ant wife of a soldier has been con- 


semble the witch trials of old, since 
obviously skilled Communist agitators 
can manipulate them as instruments to 
terrorize the people into cowed sub- 
mission. Khrushchev’s promise of a 
new “legality” to replace what he de- 
nounced in his famous speech as 
Stalin’s “illegality” is yet unkept. 

7. The judges and lawyers claim 
political prosecutions are now non- 
existent, and that Khrushchev’s new 
“legality” policies will eventually lead 
to more individual liberty and rights 
through a strengthened adversary pro- 
cedure in the proposed new criminal 
code. One gets the feeling that the 
Russians like the small taste of in- 
creased personal freedom they have 
received recently, and that their ap- 
petite for more and more individual 
liberty will not be satisfied easily. 
Khrushchev may find it difficult to 
reverse the “liberalization” trend he 
has announced and seemingly started. 
Particularly is this true among the 
“new rich” teachers and 
bureaucrats who, with the Communists, 
form the new aristocracy—the new 
“lords” and “ladies” of Russia. 

8. Our first hand study of law and 
their governmental system makes crys- 
tal clear to me that a major difference 


scientists, 
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victed by court-martial proceedings on 
a charge of manslaughter. It is almost 
inevitable that eventually some such 
case will again come before the Court 
for final determination. The outcome 
will be of interest not only to the Bar 
but to those charged with the responsi- 
bility of military authority. 

It is submitted that regardless of 
which method Congress sees fit to 
employ, it has the power to regulate 
and govern the land and naval forces 
by military procedures, neither shack- 
led by the requirements of civil proce- 
dures nor halted by the specter of 
capital punishment. 


between our democracy under the rule 
of law and Communism is in the status 
of the human being, the legal position 
of the individual. Our governmental 
system is based upon the natural rights 
of the individual and our government 
is limited accordingly. The Soviet gov- 
ernment recognizes no limitations upon 
itself in dealing with Russian citizens. 
Rule by dictatorship rather than rule 
of law is the heart and core of Com- 
munism. 

9. Anti-American propaganda fairly 
boils at hot heat constantly in all media 
(newspapers, radio, TV, posters on 
buildings) constituting about 25 per 
cent of all such printed or spoken 
“news” items, according to the in- 
formed estimates given to us. Its effect 
is hard to evaluate in view of the atti- 
tude of friendship exhibited by the 
Russian people everywhere we went. 

10. The overwhelming and constant- 
ly expressed desire and hope of the 
Russian people for peace—a desire 
constantly fanned by the most intense 
and extensive domestic propaganda 
machine in the world—creates a unique 
challenge and opportunity to convert 
that desire into an instrument for the 
good of humanity. Certain it is that 
the person who can harness the Soviet 
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people’s “peace passion”—probably the 
strongest general feeling in Russia to- 
day—into support for an end of the 
cold war and the arms race could earn 
the eternal gratitude of mankind. To 
have their “peace” propaganda back- 
fire on the Communists and really ac- 
complish peace is perhaps a far-off 
dream, but no possible harm can come 
from considering the great potential 
which could come from such a develop- 
ment. If we can but equate peace and 
the rule of law for the world com- 
munity in the minds of Russians, the 
possibilities are tremendous. 


11. The higher the Russian standard 
of living rises, the more we shall have 
in common, so a rise in that standard is 
a good trend toward an unfreezing of 
current standoffish which 
they insist upon, due chiefly to what 
amounts to the most terrific inferiority 


relations 


complex that exists in the world today. 
This complex is apparent in every line 
of endeavor in which we come into 
contact or competition. Russians seem- 
ingly go to extremes in trying to prove 
their they 


know it does not exist. 


superiority—even when 


12. The hunger among Russians for 
knowledge of the outside world—es- 
pecially America—is almost an over- 
whelming obsession with them. The 
new—and too few—cracks in the bar- 
riers to outside contacts are most wel- 
come to Soviet citizens. We need all 
the people-to-people, word-of-mouth 
communications we can get to them, as 
the barriers to other media of com- 
munication are almost impenetrable. I 
strongly urge that all barriers to easy 
travel between Russia and our country 
be removed as speedily as possible, so 
as to encourage thousands of Russians 
to come here and thousands of Amer- 
icans to go there. My confidence in 
our system is such that I feel confident 
Communism will secure no real con- 
verts through such increased inter- 


change of visits by our people. The fear 
of the effect on Russians of seeing how 
we live is obviously the reason they 
are not allowed to come here except in 
carefully controlled small groups. 


We hope that our visit has opened 
up channels through which information 
and experience in the legal field be- 
tween the U.S.A. and the U.S.S.R. will 
flow in an ever-increasing manner. 
Such an increased flow should be in 
the best interests of both nations. The 
Russians are copying us and trying to 
outdo us in many lines of activity and 
endeavor. One great hope for a peace- 
ful future lies in their learning from 
our people what individual freedom 
under law is and means. Once that 
concept is widely comprehended in the 
U.S.S.R., we would hope that its people 
will want to copy it also. 


We were sowing seed on what is 
now rather barren soil in the legal 
field. Quick productive results cannot 
be expected. While Communist leaders 
obviously care little about law, since 
their system is based chiefly upon 
force, Russian lawyers and judges seem 
to understand what law means to us. 
That is a hopeful enough indication to 
justify a feeling that work in this field 
is not an entirely hopeless pursuit. 


In urging better understanding and 
relations, | do not want to be under- 
stood as urging that peaceful coexist- 
ence “Russian style” is a helpful goal. 
Communism’s aim of world domination 
rules out a trustful, peaceful, coexist- 
ence. That we must never forget. Per- 
haps something better than the current 
armed truce, with explosive war just 
around every corner, is possible as the 
Russians become more civilized. We 
must live in hope rather than despair 
of that day. And in the meantime we 
must never relax our strength as the 
Kremlin will test it constantly. 


Here in the relatively unexplored 
field of law we may find some of the 
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answers to the ever-puzzling riddle that 
is Russia. We must constantly endeavor 
to fathom her often baffling moves and 
motivations. At the outset reference 
was made to education, science, agri- 
culture, sports and other fields, where 
the Russians give overwhelming em- 
phasis to their competition with, and 
desire to outdo Americans, and in 
those fields they do go to great lengths 
to demonstrate their ever-growing ca- 
pacity. But law is never mentioned by 
them as a field for competition. It is 
Russia’s greatest weakness. Her great- 
est shame. 

What a great thing it would be if 
we could open up a tremendous com- 
petition with Russia in the field of 
law! In bringing about the human 
values and considerations which could 
mean a peaceful world, such a competi- 
tion is unbeatable. 

Absence of law and lawfulness in 
Russia is a reality. The Communists 
are most sensitive to this gap in their 
governmental structure. By throwing a 
spotlight upon this glaring weakness 
we may encourage or shame Russia 
into progress on law. Such progress 
can but augur good for the world. In 
fact, few things could mean more. Per- 
haps law could be a part of the new 
pipeline we need to the Russian people. 
Law thus could become a beacon of 
hope in a fear-clouded world. 

If our visit kindled the interest of 
the Soviet legal profession in law as a 
substitute for force in settling disputes 
between nations, as we believe it did, 
it could well open up a whole new area 
whose exploration could lead to real 
benefits for all mankind. An idea can 
sometimes pentrate where even armies 
cannot move. While their law and their 
legal profession are weak today, let us 
hope they will indeed grow into a real 
force within Russia. Such growth could 
bring a new day in our relations with 
the Russians. Such a new day is one 
of mankind’s greatest needs. 





The 
Supt 
(Cont 


case | 
in it 
Aaro1 
tion t 
teentl 
of th 
of th 
was C 
and | 
and ( 
field 
aban 
equal 
ex re 
Boar: 
Paint 
Rege 
in th 
nots 
the ¢ 
appli 
tion 
prio 
onda 
perté 
esote 
little 
local 
struc 
tion 
is in 
that 
viole 
spon 
thro: 
of e1 
men! 
prop 
cust 
of tl 
is a 
that 
the 
tutic 
A 
othe 
State 
both 
beer 
Sup; 
into 
its 


ee 
ca 
aad 


le that 
leavor 
*s and 
2rence 

agri- 
where 
x em- 
, and 
nd in 
ngths 
1g Ca- 
ed by 

It is 
great- 


be if 
com- 
Id of 
uman 
could 


npeti- 


‘ss in 
unists 
their 
ying a 
kness 
tussia 
Tess 
d. In 
Per- 
> new 
eople. 
on of 


ast of 
rasa 
sputes 
t did, 
, area 
» real 
a can 
rmies 
their 
let us 
a real 
could 
. with 
s one 


The States and the 
Supreme Court 
(Continued from page 236) 


case was cited by the Supreme Court 
in its recent decision in Cooper V. 
Aaron,*” as authority for the proposi- 
tion that the prohibitions of the Four- 
teenth Amendment extend to all actions 
of the state denying equal protection 
of the law. Segregated transportation 
was condemned in Gayle v. Browder,*® 
and segregated recreation, in Mayor 
and City Council v. Dawson.** In the 
field of higher education, the Court 
abandoned the doctrine of separate but 
equal facilities in the cases of Missouri 
ex rel. Gaines v. Canada,**® Sipuel v. 
Board of Regents,*® Sweatt Vv. 
Painter,» McLaurin v. Oklahoma State 
Regents,°' and Lucy v. Adams.** Thus, 
in the School Segregation cases, it was 
not surprising that the Court renounced 
the doctrine of Plessy v. Ferguson and 
applied to the area of primary educa- 
tion the principles announced in its 
prior decisions which dealt with sec- 
ondary education. While the decisions 
pertaining to higher education were 
esoteric in nature and received but 
little attention, those affecting the basic 
local school units were exoteric and 
struck at the heart of local administra- 
tion in the field of public education. It 
is in this area of state-federal relations 
that perhaps the most emotional and 
violent reactions exist. The public re- 
sponse to these decisions has varied 
throughout the nation and the problem 
of enforcing the decrees which supple- 
ment these decisions will vary in 
proportion to their conflict with the 
customs, mores and public conscience 
of the people of the areas involved. It 
is a truism which cannot be ignored, 
that the people, and not the courts, are 


the ultimate guardians of the Consti- 
tution, 


As a result of the foregoing and 
other decisions in the delicate area of 
state-federal relations, public criticism, 
both constructive and otherwise, has 
been heaped upon the United States 
Supreme Court. Such censure reached 
into the halls of the 85th Congress. In 
its original form, the Jenner-Butler 


Bill,53 removed from the Supreme 
Court jurisdiction to review (1) any 
function of a congressional committee 
or any proceeding against a witness 
charged with contempt of Congress, 
(2) any action of any officer of the 
Executive Branch of the Federal Gov- 
ernment in regard to security cases, 
(3) any statute or executive regulation 
of a state aimed at the control of sub- 
versive activities, (4) the rules and 
regulations of a school board regard- 
ing subversive activities, and (5) any 
rule of a state board of law examiners 
pertaining to the admission of persons 
to the Bar. This bill was aimed at 
Supreme Court decisions and denied 
appellate jurisdiction to the Supreme 
Court in these five fields. Under its pro- 
visions, the decisions of the eleven 
United States Courts of Appeals would 
be final in such cases. This bill was 
amended by a proposal submitted by 
Senator John M. Butler, of Maryland, 
which denied appellate jurisdiction to 
the Supreme Court in admission cases, 
but relaxed its provisions in the other 
four areas. In its amended form, the 
bill was defeated on the floor of the 
Senate by a motion to table, which 
carried by a vote of 49 to 41. On 
August 21, a bill reached the Senate 
which had passed the House by a vote 
of 241 to 155 and would have altered 
the so-called federal pre-emption doc- 
trine by providing that no past or 
present federal law should be construed 
to pre-empt and exclude state laws on 
the same subject unless Congress speci- 
fied such an intention or there was a 
“direct and positive conflict” between 
the federal and state laws. This bill 
was offered as an amendment to a 
narrower pre-emption bill which ap- 
plied only to the field of state sub- 
version legislation and would, in effect, 
have overruled the Court’s decision in 
Pennsylvania v. Nelson. The narrower 
bill would probably have carried, but 
the broader measure, which was op- 
posed by the Department of Justice, 
was defeated by a 41-40 vote. 

Many other bills were introduced 
which reflected disagreement with 
Supreme Court decisions and attempted 
to restrict the court’s appellate juris- 


Further bills 


diction in various areas. 


The States and the Supreme Court 


were aimed at the political method of 
selecting Justices of the United States 
Supreme Court, one of which provided 
for such selection by a vote of the 
judges of the highest courts of the 
several states. Various constitutional 
amendments were presented to Con- 
gress which provided for specific terms 
of four, ten and twelve year periods 
for such Justices. 

The worth of such proposals should 
be viewed in the light of a recurrence 
to the fundamental principles of our 
civil government. America was con- 
ceived in the philosophy “That all men 
are created equal; that they are en- 
dowed by their Creator with certain 
unalienable rights; that among these 
are life, liberty, and the pursuit of 
happiness . . .”54 Under this concept it 
is recognized that men have rights 
because they are men and these rights 
are bestowed by our Creator and not 
by government. Our forebears adopted 
written state constitutions which vested 
all powers in the states that were not 
expressly reserved in the people; they 
then adopted a Federal Constitution 
which delegated specific powers to 
the central government. And, during 
the first session of the First Congress, 
a resolution was adopted which pro- 
vided for submission to the respective 
legislatures of the states of twelve pro- 
posed amendments to the Constitution 
“in order to prevent misconstruction 
or abuse of its powers”®> Ten of the 
twelve amendments were adopted on 
June 15, 1790, and are commonly 
called the American Bill of Rights.>° 

It was provided in both the federal 
and state constitutions that the powers 
of government should be divided 
among the legislative, executive and 
judicial branches. The constitutional 
authors knew the tyranny which had 
existed where too much power was 
vested in one branch of the Govern- 
ment and therefore separated such 
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powers. They understood the desira- 
bility of friction between the author- 
ity of the legislative, executive and 
judicial departments of the govern- 
ments, and between the states and the 
nation. 


While I would recommend the enact- 
ment of amendments to existing stat- 
utes to correct an existing erroneous 
statutory construction by the United 
States Supreme Court and to clarify 
and make certain the intent of Con- 
gress in reference to the pre-emption 
of state power, I believe that it is un- 
wise to tinker with the established 
division of powers which exists be- 
tween the co-ordinate branches of our 
Federal Government by restricting the 
reviewing power of the Supreme 
Court. A change in these balances may 
well cause greater difficulty, confusion 
and loss of individual rights than that 
occasioned by any of the protested 
opinions. 


Abraham Lincoln, in discussing the 
Dred Scott decision,** after affirming 
his belief in obedience to and respect 
for the Supreme Court, stated: “But 
we think the Dred Scott decision is 
erroneous. We know the Court that 
made it has often overruled its own 
decisions and we shall do what we can 
to have it overrule this. We offer no 
resistance to it.”°S The decisions of 
all courts should be submitted to the 
light of public scrutiny and criticism. 
If unsound in principle, they will not 
survive; if sound, they may become 
lasting precedeni. 


The recent Report of the Committee 
of the Conference of Chief Justices on 
State-Federal Relations as Affected by 
Judicial Decisions made no reference 
to segregation or the segregation de- 
cisions. While it found fault with many 
decisions of the United States Supreme 
Court in other state-federal areas, it 
was not critical of the Court as a part 
of the Judicial Department of the 
Federal Government.5? While I do not 
know the thoughts which impelled the 
Chief Justices of other states to~ vote 
for the adoption of the Report, my 
vote was based upon a belief that either 
sincere and articulate criticism of judi- 
cial decisions, or action by Congress 
to amend existing legislation and there- 
by correct any erroneous statutory 
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interpretation by the United States 
Supreme Court, affords a better method 
of shaping its policy of future action 
than does legislation withdrawing from 
it appellate jurisdiction in given areas. 


In passing judgment upon the right 
and propriety of the decisions of the 
United States Supreme Court, and in 
voting for the adoption of the Report 
of the Committee on State-Federal Re- 
lations, I realized that the Conference, 
in urging the desirability of  self- 
restraint upon the Supreme Court of 
the United States in the exercise of the 
vast powers committed to it, might 
well be violating the precept which it 
was entreating the Justices of that 
Court to observe. And I likewise recog- 
nize that the Conference may be in 
error in its analysis and conclusions 
concerning the propriety of such de- 
cisions. However, while the activities 
of the federal and state judiciary are 
correlated in certain respects, it is 
wholesome for our states and the 
nation that each branch of the judi- 
ciary zealously guard its own pre- 
rogatives and areas of activity, and 
stand ever ready to be critical when 
there is an apparent invasion of the 
judicial domain of the other. In all 
branches of government, eternal vigi- 
lance is the price of freedom from 
encroachment, and freedom of expres- 
sion, even though critical in nature, 
is a requisite to vigilance. 


Courts generally have been guilty 
of errors, occasionally have sought to 
wield more power than was proper 
and, as all other human institutions, 
are fallible. Yet courts, and particu- 
larly the United States Supreme Court, 
have been a vast agency for good, have 
averted many a storm which threat- 
ened our peace and welfare, and have 
greatly aided in unifying our people in 
law and justice. There is no other 
agency to replace them. Strip them of 
their power and you have discord and 
confusion; unrestrained power within 
the Legislative and Executive Branches 
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of the Government; statutes and laws 
without observance; court orders and 
decrees without obedience; and _ulti- 
mately government by men and not 
by law. 


In the past, the public has sustained 
the Bench when under frontal attack. 
It will do so again if the courts will 
recognize that their goal is to make 
the administration of justice as near 
perfect as the frailties of human en- 
deavor will permit; that the greatest 
power within the domain of the judi- 
ciary is that of self-restraint; and that 
their obligation is to serve mankind 
through the administration of justice 
and thereby leave order where they 
find chaos, peace where they find strife. 
and confidence where they find doubt 
and suspicion. This is the road which 
leads to public approbation of the 
judiciary and to the private dignity 
of its judges. May the judiciary of 
our nation and its states have the wis- 
dom and courage to travel this course 
and may it ever be zealous that these 
coveted attributes are maintained. 





57. Dred Scott v. Sandford, 60 U. S. (19 
Howard) 393. ; 

58. THe Supreme Court IN UniTep STATES 
History—Charles Warren, Vol. III, pages 52 
and 53. ; : 

59. The report adopted on a vote of thirty-six 
to eight by the Chief Justices of the states at the 
10th Annual Conference at Pasadena in August 
of 1958, reviews many recent decisions of the 
United States Supreme Court, and in summary 
states: 

“It is our earnest hope, which we respect- 
fully express, that that great Court exercise to 
the full its power of judicial self-restraint, but 
adhere firmiy %0 its tremendous, strictly judicial 

wers and by cochowing, so far as possible, 
The exercise of essentially legislative powers 
when it is called upon to decide questions in- 
volving the validity of state actions, whether 
it deem such action wise or unwise.” 
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HANNA F. SULNER, NEW YORK CITY. 
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documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 
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JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls, Ohio. Telephone: Chestnut 7-6731. 26 years’ 
experience. Author of recognized articles. Retained 
by United States Government, Congressional Com- 
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Expert for Base Legal and Intelligence Depart- 
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Police Department. 
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Questioned Documents. Member A.S.Q.D.E., Fel- 
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GEORGE L. WHITE, EXAMINER OF QUES- 
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TAX ATTORNEY & ACCOUNTANT, 38, B.A., 

cum laude, LL.B., Georgetown. Office of Chief 
Counsel. I.R.S., private practice and corporate tax 
experience. Desires opportunity with law firm or 
corporation. Resume and photo upon request. Box 
9M-9. 





ASSISTANT HOUSE COUNSEL, 34, OF 
nationally known company seeks more challenging 

position as corporation General or Assistant General 
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ATTORNEY, 46 LL.B., ALABAMA, 1935, 

Member Alabama and Virginia Bars, admitted 
Federal Courts and U. S. Supreme Court; ex- 
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Investigations, Reports, Court Testimony. Thomas 
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CHEMIST AND CHEMICAL ENGINEER — 
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chemicals, foods, chemical processes. Consultation 
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